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The contraet having been estahlished and admitted,
a very important question of law has risen, namely,
whether the defendants ean, in the face of the arehi-
teet’s final certificate. dispute the validity of the plain-
tiffs’ elaim, unless they ean prove that the ecrtifieate
was given by the fraud and collusion of and hetween
the architeet and the eontraetors, and this 1s not
alleged.

Where under a contract for the performance of
work the deeision of the architeet or engineer on
matters within the contract is made final and con-
clusive, and the certificate of the architeet v engineer
of the architeet is made final and conclusive, both
parties are hound by the decision or certificate of such
architeet or engincer, unless frand amd ecollusion
between the parties claiming wnder the decision or
certifieate of the architeet or  engineer is  cstab-
lished, or unless upon a construetion of the contract
between the parties it appears that the decision or
certificate was not intended to be final and conclusive.
There is ample authority for ihis proposition. !
need only ¢ite three decisions of the Supreme Conrt of
New Zealand in support of it, namely, Forrest a.
Ohinemurt County 299 NZ TR, 40, 12 G 10R, 242,
Burns and Kenecaly . Furby 4+ NZATLRD 110, and
Fraser v. Mayvor of lamilton 32 NATLR. 205, 15
G.L.R. 156,

Some vears ago the Rowval Institnte of Dritish
Avrchitects sanctioned a form of contract which lias
been from that time in general use in the Jrilding
trade in Great Dritain, and it has een Tield by the
Euglish Court of Appeal in Robins 1, Goddard 1905
1 ICR. 294 that beeause in that Lorm of contraet there
is an Avhitration elause to which a dissatisfied party
to the contract could rvesorl, and which gave the
Arvbitration power to open up, review, and revise any
certificate or decision of the avehitect, save in regard lo
matters  expressly  exeepted from  the Arhitration
clause, the certificate or decision of the avchiteot having
Treen made subject to the decision of an arbitrator, the
corfificate ov decision was not final. Tt was further
held in that ease that the builder having sued the
emplover, and the employer not having elecied fo ro
to Avbitration, the employer could in the action dispute
the validity and finality of the architeet’s cortificate,
My, Justice Farwell had held that the certificate was
final {Robins 2. Goddard 1904 2 Ch 261) and his
Judgment was reversed.  The general facts in that
case were practieally similar to these in the present
case, and if the contract i this case was not
materially different from the contract in Robins o,
Goddard, this Court ought to foltow the judeoment of
the English Court of Appeal.

Tt is elear that the arbitration clauses in ‘lie ““ Con-
ditions’” which are incorporated in the present eontraet
Itave been founded upon the British contract,  Clause
32 of the British contraet is as follows :—

Provided always that in any case any dispute
or differenee shall arise between the emplover or
the architeet on his behalf and the contractor,
either during the progress of the works or after the
deternination, abandonment, or breach of the
eontract, as to the construection of the contraet, ar
as to any matter or thing arising theraduder
{except as to matters left to the sole diseretion of
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the architeet under elanses 4, 16 and 1% and the
exercise by him under elanse 18 of the right te
have any work opened up) or as to the with-
holding by 1he architect of any eertifiente te which
the contractor may elaim to he entitled, then elther
party shall forthwith give notice of sueh dispute
or difference, and such dispute or difference shall
be and is heveby, referred to the arbitration and
final decision of . . . . and the awarl of sueh
arbitrator shall be final and hinding on the partics.
such reference, exeept on the question of eerti-
ficate, shall not, be opened until after the com-
pletion, or alleged completion of the works nnless
with the written eonsent of the employer or arehi-
teet awdl the contractor.  The arbitrator shail
bave power fo open up, review, and revise any
cortificate, opinion, deeision, requisition, or notice,
save in oregard 1o the said natters espressly
exeepted above, and to deferniine all madters in
dispute which shall be snbmitied 1o him and of
which netice shiall have heen given as aforesald, in
the sane manner as if no such certificate, opinion,
decision, requisition, or notice had heen given.

[ eite in full elauses 25 and 26 of the present
contract -—

25, In ease any question, dispide, o0 dilferenee
shall arise between the einployer oy the archifee
on the one hand and the contractor on the other
touching the vonstruction of this contrazf or as
to the payment for extra works for which the
architeel shall have given or shall have refused
to give an grder In writing, or as o any allowance
or compensation to he paid to the contractor, or
as to the refusal of the arehiteet {o measure or
appraise or 1o ssue any cerlificate, or touching the
appointnient of any substituie for the architeet,
or as to any other matter or thing avising out of
these conditions, or relating thereto, such dispute,
shall, if not ofherwise distinetly provided for by
any of the foregoing clauses, he seitled and deter-
mined by the award of one referee if the parties
can agree on one reference. and the award of
stuch referee shall be made within 30 days after 1he
matter shall have been referred to i or within
sneh further time, not heing wmore than 30 davs
additional, as the referee shall Ty any writing
signed by him from time to time appoint, or within
suen further time as the Supreme Court or a Judoee
shall order, and the said award when so nade shall
he final and binding upon all parties.

26. The said referee shall have poawer do
exsinine witnesses, ineluding the parties. on oath,
and to eall for all deeunients and papers relating
to 1the matters veferred, and the costs and expenses
attending and incldentai to the said referenee and
award shall be borne and paid by the awner or
contractor as the said refevee shall dirset. The
referee shall have power to open, review, and
revise any certifieate, opinion, deeision, or requi-
sition, ar notice, save in regard to the said matfers
expressly execpted as above, and to determine alt
matters in dispiie which shall he snbmitted to hin,
and of which notice shall have Teen given as afove-
said in the same manner as if no certificate, npinion,
decision, or requisition or notice had been given.



