
authority,might say>
"SinceIhave off)jthe trammelsof

office (meaningthe duties of his office),Ishall do so and so. I
Bubuiit that thisis the fair construction tobeputon the sentence
that.thepriesthad thrownoff .the trammels of theChurch. Itis
notintendedand cannotbe considered tohaveany offensive mean-
ingwhatever. Theparagraph goes on to say

— "Indoing so,he
has followedthe example of Pere Hyacinthe." Now whatis the
exampleof PereHyacinthe? Ipropose to readto your Worship a
portionof thebiographyof this celebratedman from"

Menof the
time."

Mr. Macassey:My learned friendmight just aswellreada
portion of "Paradise Lost." Ithas nothing to do with the
question..

Mr. Howorth:IsubmitthatImay readaportionof it.
HisWorship:What doyou say alibel is? Yousay that'the

defendant is notinany sense liable. What is yourpropositionas
to the law of libelP

Mr.Howorth: The law of libel providesfor any statement"con-
taining expressions-of hatred or ill-will against a person or body of
persons, or where it may be calculated to provokea *breach of the
peace. Isubmit that this paragraph does not contain any of those
elements. In analysing the paragraph itself, Isubmit that it is
competent forme to read from this work ("lieMen of the Time ")
an extract from the biography of FatherHyacinthe, toshow that any
RomanCatholic Priest, in following his example,has donenothing
dishonourableeither in regardtohimself or tohis church.

HisWorship :MrHoworth, will tnke this proposition,that the
imputation brings him into contempt or ridicule of society. Would
not thatbe libellous? Ido not say theworldat large when referring
to society. Take the Good Templars. Supposing that this imputa-
tionhadbeenspokenagainst amember thathe had brokenLis vow to
abstain a greatmany times, andhadso been brought into ridicule of
"ociety.

Mr.Howorth:Thatis a case in point. Supposing that Bishop
Moran inierteda paragraph inhis paper, andsaid that a Good Tem-
plarhadbrokenhis vows and taken todrinking

His Worship:Iamnot aware thatBishopMoran has apaper.
Mr.Macaesey:Ihave not heardof it either.
Mr-Howorththen readfrom "Men of the Time" theparticulars

of Pere Hyacinthe's marriage,andcontended there wasnothing offen-
sive in the paragraph in making reference to the characterof such a
man as Father Hyacinthe. No one

—
not theRoman Catholics them-

selves
—

hadany right to take that in any offensive sense whatever.
Thatis allIhave tourge

—
that there is nothing in theparagraph it-

self which can be construed into libel at all. AndInowcome to the
second ground

—
that the body of the Roman Catholic clergy in

Dunedin arenot libelled
—

thatitis not a libelupon them as a body.
That is the case contended for by theprosecution;and insupport of
the contention the learned counselcited The King v. Williams, 5, B.

,Aldenon, 595. The question in thatcase was whethera criminal in-
formation shouldissue against theDurham clergy of the Established
Church of England. The Soman Catholic clergy arenot established
by law. Isubmit that theycannot in thisCourtbe recognisedas a
legalbody.

Mr. Macassey:They areauthorised to marry.
Mr.Howorth:Theyarepersons authorised tomarryaccording

to.theMarriage Acts. It is allegedas a libelon the whole body,
orBishopMorancould not havebrought the case intoCourt. The

1language of theparagraph itself is soperfectly clear that it refers
toone person only. Itsays:"Areverend father of the Roman
Catholic Church, Dunedin, has thrown of the trammels of the
Church." What is clearer than that it refers tooneindividual,?
Ifhe cannotbe identified,thennoonecanbe injured.

His Worship: Supposing it is impossible to say it is onepersonout of three, is therenoredress ?
Mr. Howorth:No,Isubmit not. That is the case inpoint.

Isubmit that 'on the authority of the case Ihave just cited it is
clear that,if this paragraphappliestooneindividualof aparticular
church, itcannot .be considered as applicable to the whole. IfI
auiright inmy contentionon this third ground, the casemade for
theprosecution must altogether, fail. Iwill now proceed to the
evidencewhich has been adduced on thepart of theprosecution.
Imay pass over thatof Messrs. Cahill,Fleming, andGriffin, with
the observation thattheir testimony went to showthat if a priest
ceasedtobe apriest hecoulddo asheliked.

Mr. Macassey observed that Mr. Griffin had givenno specific
informationonthe point.

His Worship:Imay state that a Justice of the Peace pre-siding insuch proceedings as the present hasno power to weigh
the evidence. To puta strongcase,suppose that indefence there
was conflicting testimonybrought forward of averystrong kind
sufficient to shake the whole case of the prosecution, has the
Justice the powertobalance the one against the other, and then
tomakeuphis mind and to say,"There is no case?" Iappre-
hendthathe hasno suchpower. If youjust look at theJustices
of thePeace9Act, the words of theAct seem to shut out from the
power of the Justices anydealingwith the evidenceforthe accused
altogether. Itis leftas it werefor the jury to weighthe evidence.
The Justice sits merely in a ministerial capacity,doingaminis-
terialduty, consideringwhetherthereis sufficient evidence tosend
the case for trial. Nothing he says does affect the innocence or
guiltof theaccused.

Mr.Howorth:IfyourWorshipisnot satisfiedofthe sufficiency
of the evidencethere canbenocommittal.

His Worship:There is thepleaof alibi. Theremaybeexcep-tions,butIwillputit as strong as this:IwillsaythataJusticemaybeperfectly satisfiedinhis ownmind that there is nochanceof conviction,andyet bebound tosend the case for trial.
Mr.Howorth:Isubmit thatunless theCourt is satisfiedthatthereis aprimafaciecase,yourWorship cannot commit.
His Worship:1tlink you will find inJusticeJohnston's work
11111.-)< -- pinlaj:rgdown to you.

Mi*.Howorth:Isubmit thatuntil there is apritnafacie casemadeout for the prosecution,it is'your Worship's duty to weigh
tho evidence. Icontend that there is not a.pritna facie casemade
out. Itseems perfectlyclear to methat your Worship must weigh
the evidence,inorder todecide if it is sufficient. Therefore,any
observations that Imay make upon the nature of the evidence
itself may aid yourWorship incoming toaconclusion.

Has Worship pointedout that according topar. 744ofJustice
Johnston's book,it is only for the Justice to say whetherthere is
sufficientevidence toput the accused onhis trial.

Mr.Howorfch:Isubmit that that implies that your Worship
must judge ofthe sufficiencyofthe evidence.

His Worship:JudgeJohnson goes ontosay thatitis notthecertainty of conviction, but the desirability of more searchinginvestigationofthe case for trial. Imayhavegravedoubts inmy
ownmind,butthecasemaybeof suchimportance totheindividualsconcerned and to society at large as to justify the Magistrateincommitting.

Mr.Howorth:Thereareabundanceof precedentsin thisCourt
whereprosecutionshavebeen commenced in this Court and'been
dismissed. lamspeakingof this Court, whenit was the Justices
of the Peace Court. There are numerous instances where the
Justices of thePeace have taken upon themselves the decision of
the cases and have discharged the accused. Ihavenot anoteof
anyofthe cases,butmy recollection is to that effect.

His Worship:Idonot thinkIhavetakenthat responsibility.
Anyonewhodoesso is takinga judicialduty.

Mr.Howorth:Ifyour Worship thinks that there hasbeena
primafacie casemadeout my clientmust submit to your decision
andbe committed.

His Worship:My ownopinion at present is that unless you
can enlightenme tothe contrary,thatIhave no power sitting as
Justice todecide asto conflictof testimony or toweighevidence.

Mr.Howorth:Isubmit thatitis competent for your Worship
todo counderthe Justicesofthe Peace Act. Icanshow that the
evidencethat hasbeen given is not of a reliable character. For
instance, Mr.Petre's evidence speaks of things which could not
haveexisted. He musthaveforgottenwhatoccurred orbeenmis-
informedofthefact whenhe statedthat tne marriage of Father
Hyacinthe caused a greatscandal in the Church, and thathe was
not receivedinto society. Now, from the biographyIhave just
read,itshows how thoroughly mistaken Mr. Petre was. It says
that Lady StanleyandDean Stanley,whoareintimately acquainted
with the Queen, wereamongst the guests at Father Hyacinthe's
wedding.

Mr.Macassey:Mr.Petre was speaking of the people ofhis
ownChurch.

Mr.Howorth:Why, PereHyacinthe wasafterwardsappointed
to the cure of Geneva, andshows thathecouldnot havelost caste.
Mr.Petre,or at all events some of the witnesses said that ifa
priestwereoncemarried he was to belooked upon[asa thiefor a
convict. Thesepersons are entirelywrong.

His Worship:They areonly lookingat the matter from their
ownpoint of view.

Mr.Howorth:They are welcometoenjoy theirown opinions,
but when they endeavour to show the mind of[the public it be-
comes so utterly absurd. Tour Worship will recollect that Mr.
Petre wasspecially askedwhether Father Hyacinthe wouldbe re-
ceivedinto society,andIthinkIam justifiedin stating thathe is
entirelymistaken asto the circumstances connected with Father
Hyacinthe'smarriage. The veryfact ofhishavingbeenappointed
to acure inSwitzerlandshows thathe washighly respectedeven
by his ownChurch.

Mr.Macassey:Ifmy learnedfriendhas statedthat asamatter
of fact,Imay sayIam informedthatit is entirely untrue.

Mr.Howorth:Ifind that it is stated in "The Men of the
Time." This isa standard work.

Mr.Macasseymentioned that standardworks were notalways
strictly accurate. For instance, in

"
The Men of the Time," the

nameof thepresentChief Justice of Victoria was printedPaulin-
steadof Stawell.

Mr.Howorth:Bishop Moran andhis witnesses have stated
that a. .Roman Catholic priest would be "a perjurer if hedidnot
keephis vowof celibacyas apriest. Now,if BrotherJohnHyde
Harris,Brother John Hislop, and Brother Sir Donald M'Lean,
were toperjure themselves by breaking their oaths andsevering
their connection with that much abused association, the Free-
masons,woulditbealibelon the Masonicbody forBishopMoran
to takenoticeof such a circumstance intheNewZealandTablet?
Ithinknot. At all events, his Lordship did not thinkso when
Lord Eiponin1874 cast off his sworn allegiance to the ancient
craft, andentered the foldof theRomish Church. The fact that
he might be regarded a renegade and a perjurer was not con-
sidered abar to his admission; and if Iam correctly informed,
great was the rejoicing of the BomanCatholicChurchthereat.

His Worship:Butare youright in your facts? DidLord
Eipon.throwover his allegiance to theFreemasons by becoming a>
Boman Catholic? Did he tell his wife and his friends the
secretsof theOrder? Didhe open up thesecrets of theprison-
house? (Laughter.)

Mr.Howorth:lamnot awarewhetherhewent to thatextent
ornot. Iknow for a fact thatLordBipondid throwoff his alle-
giance to the Freemasons, and that there was veryconsiderable
rejoicingby the members of the Boman Catholic Church them1

selves. Again,withregard tothe GoodTemplars. Ifit weresaid
thataGoodTemplarhadbrokenhis vows,and takentodrink, that
wouldnot bea libel on the Good Templars. Iwillnowdirectyour
Worship's attentionto the manner in which this actionwascom-
menced. And here Iwould beg to say that, whileIhave thtt
greatest sympathy with BishopMoran inhis desire toprotect the"
goodname ofthe ladies andgentlemenwithwhomheisconnected,

(Concluded on page 7-J
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