The Law Behind The War News (2)

THE SINKING OF NEUTRAL SHIPS

Written for “The Listener” by PAUL KAVANAGH, Editor of the “New Zealand Law Journal”

news aceounts of the enery’s sinking ot neutral
shipping, either by gunfire from submarines or

by the explosion ot floating mines.

I T is almost a daily experience to find in the war

International law recognises the rights of helliger-
enfs fo prevent confraband of war reaching thejr
enemies, but it lays down roles within whieh ull
parties, neulrals as well as belligerents, must con-
duct  themselves,  In wartime, the only  goods
ciurricd in neuleal ships that may be seized by a
belligerent are those which eome within the list
of confraband deelared by that helligerent,
anid nodified Lo all neutral States, The word
“eontrabamd” itself  implies  this nolice,
as it derives from lLwo Latin words mean-
ing “in delianee of an order; and it is
used only in relation o neutral ships, and
neulral shippers. Conlraband goods are
those that are conveyed by sea, either
~gdireefly or for transhipment through a
‘neutral counlry, to lhe enemy, and ihat,
from their nature, mway be of use Lo Lim
in his mililary or naval operations, and
have been deelared by the opposing side
1o be within the lisl of coniraband. It is
not necessary that such goods should De
directed 10 an enemy port: it is sufficient
it they are destined to reach the enemy
couniry eventually.

The seizure of coniraband docs not
depend on Ihe I of might. The law of
nations has alwags been clear in this re-
gard: it is a legilimale practice for a
neutrais to try {o get his goods to his
buyer; but it is equally lawtul for the
buyer's enemy to prevent the delivery ot
those goods. The “manncr™ of such seizure is regu-
lated by the law of nations,

Ownership Settled by Prize Court

If we are to understand the war news, it must
always he borne in mind thal no neutral property,
even thal seized by a helligerent, can become the
property of the captor untit (he ownership in such
“goods has heen transferred to him by {he deelara-
tion of a properly-constituled Prize Court. From
this it follows that o nreulral ship or cargo must
Dbe examined for suspeeted contraband. This may
take place at sea or in a port of the eaptor, but
suspeeted or actual coniraband dees nol change
its vwnership until (he Prize Court so declares.

It is, therefore, illegal to sink” a ship carrying
contraband, cven after cexamination; and it is
against all rules of interoational law to sink at
sight a neutral vessel merely because, without
examination, ste may Dbe suspeeted of carrying
coniraband goods, because, until there has been
a careful investigalion and condemnation by a
Prize Courl, lhose goods are not the property of
the caplor.

Visit And Search

The right of visit and scarch may be exercised
‘anywhere on the seas outside neutral ferritorial
isvaters by all the ships of war and military air-
“eraft .of a belligerent, from the outbreak of war
“until peace is actually declared.
. A warship which wishes to visit & neutral vessel
to search for contraband must hail her or fire two

blank cwrtvidges from the so-cadled altivming gun,
und, I necessary, by fiving w shol aeross her hows,
' oshe dues nol stop, the warship is justilied in
using foree to compel her to do so. The warship
also stog keeping o dixlanee thal is reasonable
aecovding to wind and wealher, One or mors naval
officers from the warship are sent aboard. They
exwmnine the vessel’s papers, and, if evervthing s
found in order, the vessel goes on her way, If,
however, Lhere is proof or reasonable suspicion
that she is currying contraband, or that her pupers
are not in order, she may be searched in the pre-
sence of her muster, without the use of any foree,

CONTRABAND CARGO being removed from a neutral merchantman.
Hitler’s personal consignment of coffee came from this very hold

It suspicion becomes certainty,
ordered into a port for the purpose of being
searched as lhoroughly as possible, :

During the last war, and so far duving the pre-

sent war, no neutral ship has been sunk by tHe
Allies, and there has been no loss of life among
the newvtral seamen during the course of Brilish
search or seizure of contraband. On the olher hand,
the enemy has suok indiscriminately neutral mer-
chant ships even in neutral territorial waters, with-
out visit or search, or any aitempt to bring them
into a German port for examination and condem=-
n:zlion of ships or cargoes,

Submarines As Commerce Raiders
The British view the submarine as a weapon
entirely unsuited to commerce-raiding, since it
can only with difficulty and under exceptional

circuinstances be so emploved to conforin with

the rules of international law respecting the seiz-
ure and condemnation of contraband. The féw cases
in which German submarine commanders have
treated the crews of sunken ships with humanity
throw Into relief those cases in which neutral sea-
men have been killed or abandoned in the open
sea far from land. These acts are contrary to the
submarine protocol to the Londgon Navy Treaty,
by which Germany by the signature of Herr von
Ribbentrop voluntarily bound herself in 1936. The
Treaty provided that, in relation to any merchant
ships, submarines must conform to the rules of

the vessel is

internadionad law o which surtace vossels are sub-
Jeet, amt thiad aomerehant vessel may not be osunk
or reideredd incapable of navigation unless the pas-
sengers, crew, and ship™s papers are plaeecd in a
pasition of safety, A ship's boals are not regarded
s places of safely unless the existing sea and
wealher eondifions, (he proximity to land, or the
presence of another vessel inoa position to tuke
passengers on hoard, makes safely assured.

Freedom of the Seas

As hus been sutd elsewhere in these notes, inter-
nationul Low vegards Ihe high scas us free and
colamon  tooall mankind for navigalion
and innocent use, and as forming an in-
ternational highiway which o nalion ean
claim as its own,

The Hague Convention of 1907, to
which Germany was a parly (and which,
as late as September 17 last, she declared
her intention to observe), prohibiled the
laying by belligerents of unanchored
automatie conlact mines, unless they are
so constructed as 1o become harmless
wilhin one hour at most after those who
lay them lose confrol of them, Britain
wanted a total prohibition of their use,
and the German delegate, Baron Marshal
von Bieberstein, supported hLer. In his
speeely, he sald: )

A belligerent who loys mines
assumes a very heavy responsibility
towards neutrals and pcaceful ship-
ping. But military acts are nof{ gov-
erned solely by principles of inter-
national law. There are olher fae-
tors—conscicnes, good sense, and the
sentiment of duty imposed by the
principles of humanity will be the surest
-guarantee against abuses. 'Fhe offlcers of the
German Navy will always fulfil in the strict=

— est fashion the duties which emanate from ilhe
unwritien law of humanity and civilisation. As
to these sentiments, I cannot admit that there
iIs any Government or country which Is
superior in these sentimenis to the Govern-
ment which I have the honour to represent.”

Notwithstanding these lofty sentiments, a Ger-
man vessel was sunk while laying floaling mines
in the Novth Sea on the first day of the war of
1914; and hundreds of neutral seamen lost their
lives through the blowing up of their ships during
the succeeding four years of war,

If anchored automatlic contact mines are em-
ployed, internatjonal law requires that every pos-
sible precaution is to be taken for the securily of
peaceful neutral navigation. Belligerents must pro-
vide, as far as possible, for these mines becoming
harmless after & limited time; and the danger-
zones or the mine-flelds must be notifited to all
neutral Governments. During the four years of the
last war in which the Allies and Associated Powers
used mine-flelds of anchored mines, no ncuiral
vessel suffered any harm from them.
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