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1920.
NEW ZEALAND.

GOLDFIELDS AND MINES COMMITTEE

(REPORT OF) ON MINING AMENDMENT AND COAL-MINES AMENDMENT BILLS, TOGETHER WITH
ADDRERSES OF COUNSEL AND OPINIONS OF SOLICITOR-GENERAL AND CROWN SOLICITOR.

Reports brought wp on the 15th October, 1920, and, together with Addresses of Counsel and Opinions of
Solicitor-teneral and Crown Solicitor, ordered to be printed.

ORDERS OF REFERENCE.

Extracts from the Journals of the House of Representatives.
WrpNuESDAY, THE 1418 DAY or JuLy, 1920.

Ordered, “That Standing Order No. 219 be suspended, and that a Goldficlds and Mines Committee be appointed,
consisting of twelve members, to whom shall be referred all matters relating to mining and all Bills relating to mines;
with power to call for persons and papers; three to be a quorum: the Committee to consist of Mr. Bollard, Mr. J.
Mec.C Dickson, Mr. Edie, Mr. A. Hamilton, Mr. Holland, Mr. Horn, Mr. Hudson, Mr. Poland, Mr. Reed, Mr. T. W.
Rhodes, Mr. Seddon, and the mover.”—Right Hon. Mr. Massuy.

Ordered, “That the Coal-mines Amendment Bill be referred to the Goldfields and Mines Committce for report.”’—
Mr. HOLLAND.

WEDNESDAY, THE 21st DAY OoF Juny, 1920.

Ordered, ¢ That the Mining Amendment Bill be referred to the Goldfields and Mines Committee.”—Mr. PARRY.

Tourspay, THE 2ND DAY oF SEPTEMBER, 1920.

Ordered, “That the names of Mr. Parry and Mr. Potter be added to the Goldfields and Mines Committee.” —Right
Hon. Mr. Massuy.

REPORTS.

THE MINING AMENDMENT BILIL.

Tue Goldficlds and Mines Committee, to whom was referred the Mining Amendment Bill, have the
honour to report that, having carefully considered the same, they recommend that it be allowed to
proceed with the amendment shown on the copy attached hereto, and that counsel’s addresses and the
opinions of the Solicitor-General and the Crown Solicitor attached be printed.

14th October, 1920. T. W. Ruoprs, Chairman,

THE COAL-MINES AMENDMENT BILL.

Tue Goldficlds and Mines Committee, to whom was referred the Coal-mines Amendment Bill, having
carefully considered the same, have the honour to report that they recommend that the Bill be allowed
to proceed with the amendment shown on the copy attached hereto, and that counsel’s addresses and
the opinions of the Solicitor-General and the Crown Solicitor attached to the report of this Committee
on the Mining Amendment Bill be printed.

14th October, 1920. T. W. Ruoprs, Chairman.
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ADDRESSES OF COUNSEL.

Turspay, 21sT SEpTEMBER, 1920,

Mr. P. J. O’REcAN examined.

The Chairman: Whom are you representing, Mr. O’Regan?—I am representing the New
Zealand Miners’ Federation. ' '

Will you make a statement ?—Well, sir, there is not very much to add to what I stated last
session, 1 went into this matter very fully then before this Committee. However, T would point
out that what is asked for in these Bills is quite a simple proposal. The Workers’ Compensation
Act, which has been in force since 1908, does not take away from an injured man any rights
which he had prior to that Act becoming law. The Act gives him compensation for injuries
arising from accident not attributable to the negligence of any one, but at the same time, if
he desires it, he can still sue for damages at common law or otherwise, and he will probably do
that if he has a chance of establishing negligence. But with regard to miners the position is
this: A judicial decision has been given by the Full Court of New Zealand that if a miner is
injured by an accident in or about a mine, and he accepts weekly payments under the Workers
Compensation Act, he is thereby denied the right given by section 268 of the Mining Act, 1908, and
section 60 of the Coal-mincs Act, 1908, to bring an action for damages independently of the
Workers’ Compensation Act. If*he accepts payments under the Workers’ Compensation Act,
in other words, he is deemed to have ‘‘ taken proceedings’’ under that Act, and is consequently
precluded from taking proceedings under the Coal-mines Act or the Mining Act. These Bills
provide that when a miner accepts a weekly payment under the Workers’ Compensation Act he
shall not be deemed to have lost his rights under the Mining Act, 1908, or the Coal-mines Act,
1908, but that he will still be able to claim damages, but such payments will be deducted from
whatever amount he may ultimately receive as damages. Personally I believe that it is only
right that the law should be brought into line with the provisions of section 43 of the Workers’
Compensation Act, 1908,

You went into the whole position last session?—Yes. I dealt with the matter fully before
this Committee last session.

You have seen Mr. Pryor’s statement%—Yes. T replied to that last session. Mr. Pryor sug-
gested that section 60 of the Coal-mines Act, 1908, and sections 267 and 268 of the Mining Act, 1908,
should be repealed altogether. Now, if you examine these sections you will find that the mine-
owner is made answerable for the negligence of his servants or agents—a most important amend-
ment of the common law. That has been incorporated in the mining legislation since 1874, but
its importance is less since the abolition of the defence of common employment generally. The
practical difference, however, lies in the fact that there is no limitation of damages under the
Mining Acts, whereas, apart from them, the maximum damages recoverable on account of a
fellow servant’s negligence is £500. These points are obvious to members of the legal profession,
and both Mr. Myers and myself are on common ground with respect to them. Section 62 of the
Workers’ Compensation Act, which abolishes the defence of common employment affords a remedy
independently of the Mining Acts. But now we come to the important qualifications that the
section, while abolishing the defence of common employment, expressly limits the amount of
damages recoverable to £500, except in the case of death. Of course, in the case of a fatal
accident due to the neglect of a fellow-servant there is no limitation. That point has been
settled by a case taken recently to the Privy Council. But in the case of injuries not having
fatal results, no matter how serious the incapacity may be, the amount of damages is limited
to £500. 1If the sections in question were repealed, as has been suggested, the right which miners
have enjoyed for forty-six years of being able to bring an action for unlimited damages in case
of injury as a result of a fellow-servant’s negligence will be taken away from them. No matter
how serious or how grievous the injury may be the maximum amount which an injured miner
could receive would be £500. I have in mind the case of a boy in the South for whom I acted.
He had both his legs taken off at the thighs. That accident was brought about by the negligence
of a fellow-worker. I took proceedings under the Coal-mines Act and the case was settled for
£1,000. If section 60 were repealed the boy would have to be satisfied with £500. T think that
no member of the Committee would look upon that amount as adequate for such serious injuries
as that boy received. The Committee will thus see that the repeal of these sections would seriously
curtail miners’ legal rights. It will be a real grievance to the miners of this country if anything
of that kind is done, and it will be my duty to bring the matter before them and explain the
position clearly. For my own part I believe there is a much more feasible and satisfactory
suggestion, one which T have made myself on more than one occasion, and which has been stressed
by me to the Hon. Minister of Labour : that is to abolish the defence of ‘‘ common employment
altogether by repealing the limitation prescribed by the Workers’ Compesation Act. All that
can be done by repealing a few lines of the Act. Repeal that provision, abolish that limitation,
and you may then repeal these special sections as applicable to miners. 1 think that is all I
have to say, sir.

Mr. Parry: Is it correct to say that the amendments now proposed will not interfere in any
shape of form with the rights enjoyed by other workers if they become law !—Certainly not.

That is to say, the original intention of the Workers’ Compensation Aect was not to interfere
with any of the rights the people then possesed #—Quite so.

That all the rights they then possessed would be safegnarded?—Yes. The policy of the
Workers” Compensation Act is not to curtail any remedies existing indepedently thereof. The
Workers’ Compensation Act provides what T may call a supplementary remedy. It expressly
preserves any rights existing independently or antecedent to the passing of the statute. After
the Workers’ Compensation Act had been in force in England it was decided——and that decision
was followed in New Zecaland—that when an injured man accepted weekly payments under that
Act he ““ took proceedings’’ thereunder, and he thereby debarred himself from the independent
remedy which the statute had reserved for him. That was remedied in 1908 by section 43 of the
Workers” Compensation Act. That section made it clear that, although the injured man had
accepted weekly payments under the Workers’ Compensation Act, if he subsequently was advised
that he had a good case independently of that Act, the acceptance of the weekly payments does
not preclude him from going on with the action for damages. Tf he is injured by the negligence
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either of the employer or a fellow-servant he can take his weekly payiments under the Workers’
Compensation Act and then afterwards bring an action for damages under the common law;
but 1‘f he recovers damages in that action the amount paid in weekly payments goes in part
satisfaction of the damages awarded. He does not preclude himself from claiming - damages
merely by accepting payments under the Workers’ Compensation Act. These Bills propose to
extend the same principle to mining accidents.

~ So that the miners will enjoy no other special privileges above other workers than they had
before the Workers’ Compensation Act came along?—Quite so. The special provisions in the
Coal-mines Act and the Mining Act have been in operation all the time since 1874.

Mr. Myers: 1 think you have stated that in your opinion the laws relating to mining and
compensation to workers should be brought into Larmony : is that your view I— Yes. '

What you object to, apparently, in the Workers’ Compensation Act is the restriction to £500 :
you object to the maximum of £5007—Exactly—as the measure of damages for a fellow-servant’s
negligence. ‘

You are aware, I take it, that there is a Bill before Parliament at the present time lLaving
for one of its objects the increase of that maximum from £500 to £7509—1I am not aware of that,
but I know it has been suggested. V

If that were done would that comply with your views?—No, because £750 would still be too
low. Take the case of the boy who lost his legs: I got £1,000 for him.

I think you stated that you would be agreeable to the repeal of those sections in the Coal-mines
Act and the Mining Act if the maximum compensation payable in the case of an accident under
the Workers’ Compensation Act were increased 7—What [ stated was that if the defence of
“ cé)'mmon employment *” was abolished generally I would have no objection to the repeal of those
sections.

I wili put the question in another way: You would be agreeable to the repeal of section 60
of the Coal-mines Act and sections 267 and 268 of the Mining Act if the amount of compensation
payable to miners, in case of accident, under the Workers’ Compensation Act was not limited
to £500%—Yes, quite so.

You have made a statement that section 60 of the Coal-mines Act and section 267 and 268
of the Mining Act were first made law in 1874 !—Quite so.

At that time there was no Workers’ Compensation Act in existence ¢—No. R

And no Employers’ Liability Act I—Quite so.

And no Lord Campbell’s Act #—Not at all.

It was in 1874 that this special legislation in connection with miners was started %—That is
quite right. ‘

And since then there has been passed the Workers’ Compensation Act, the Death by Accidents
Compensation Act, and the Employers’ Liability Act (which has been repealed), and the defence
of common employment has been eliminated —Within certain limits, yes, ,

Within a certain amount—7Yes. ‘

I suppose you will agree that there is not the same necessity for these special provisions
relating to coal-miners and other miners now as there was in 1874 ?-—1I do, but I say they are still
necessary.

You kuow, Mr. O’Regan, that according to the provisions of section 307 of the Mining Act
miners can claim damages before the Wardens’ Courts ¢—7Yes.

And that the case would be tried by the Warden and by the assessors 9—VYes.

And the panel of assessors is limited to a maximum of fifty #—That is so.

And when the case comes to trial the parties are limited to two challenges I—That is right.

And the assessors, as a rule, are miners, are they not —Yes, that is specially provided.

Do you think that is fair to the employers?—7VYes, I think so. It is much more reasonable
than having a special jury composed of, say, land agents and shopkeepers, to try a wharf accident.

I am not referring to a special jury. In the case of a common jury you would have a panel
composed of both employers and employees —Yes.

Well, you do not get that in the Wardens’ Courts?—They are practical miners, and some
of them are shift bosses or underviewers.

Speaking generally, you do not advocate employers on the panel at all —VYes, that is correct.

What is the difference between the conditions of ordinary miners and the conditions of coal-
" miners —They differ in many respects, but they have much in common.

They have much in common, but they differ in many respects —Yes. Tunnelling is just the
same.

And yet, as you know, by reason of a paragraph inserted in the Coal-mines Act of 1905 coal-
miners were then excluded from taking their cases to the Wardens’ Courts in case of accident $—
That was a paragraph which was evidently inserted in that Act inadvertently.

Do you place any real value upon these sections of the Mining Act which require these claims
to be brought before the Wardens’ Courts? Would you be prepared to place miners in the same
position as any other workers, and have their claims tried in the ordinary Courts of the land?
—1 would not object, subject to an unlimited right to bring an action for damages without the
defence of common employment being allowed. I would then have no objection to the cases being
taken in the Supreme Court.

I take it that, so far as you are concerned, you would have no objection to section 307 of
the Mining Act being amended by a new proviso something like this: ‘‘ Provided that no claim
for compensation or damages in respect of any accident shall be cognisable by the Warden’s
Court *” 9—Yes, something to that effect.

You would have no objection to such an amendment as that in the Mining Act?—No, pro-
vided miners can claim unlimited damages in the other tribunals.

1 take it that if the amount of compensation would still be unlimited you would have no
objection to such an amendment as I have proposed to section 307 of the Mining Act —No; under
those circumstances I would have no objection.

You think that would be quite fair —7Yes, quite fair.

So that really, Mr. O’Regan, I may take it that the main question between us is this: that
while you agree that the miners should be brought under the same tribunals as other workers,
you claim that miners should retain the right to claim any sum as damages in case of accident,
and that they should not be limited to a maximum of £500 —Quite so.

That is really the position you take up +—VYes.
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And you would like to bring all workers into the same position as the miners —Exactly, in
-that respect.

You wish to bring the law respecting miners into harmony with the law respecting other
workers on that one point 7—VYes. I think what I have suggested is perfectly clear. I quite agree
that in consequence of the passing of the Deaths by Accidents Compensation Act, 1880, the
Employers’ Liability Act in 1882, and of the Workers’ Compensation Act, 1908, there is not so
much reason for these special sections originally provided by the Regulation of Mines Act of 1874,
but I submit that it would be unfair to take away from the miners the right granted practically
half a century ago of claiming unlimited damages. Preserve their rights in that respect, and I
would have no objection to advising the wminers of the country to agree to all you suggest. <
* Presumption of negligence on the part of the miner is not now of such importance?—It is
practically of no importance nowadays.

Mr. M. Myurs examined.

The Chairman: Whom are you representing, Mr. Myers?—I ask leave to represeut - the
New Zealand Employers’ Association. '

Will you make a statement ¢—VYes, sir. The point of view which I desire to submit will have
become apparent to the Committee from my examination of wmy learned friend Mr. O’Regan.
It must not be assumed for a moment that the federation which I am representing is in the least
degree antagonistic to the miners. The Employers’ Federation meérely desire to have the law
relating to one class of labour brought into harmony with the law relating to all other classes of
labour, and to that extent my friend Mr. O'Regan and I are in agreement. Now I will endeavour
to show the Comnittec that what we are asking for is nothing but what is fair and reasonable.
Mr. O’Regan has admitted quite frankly that there is not now the same importance in the pro-
visions contained in section 60 of the Coal-mines Act and section 267 and 268 of the Mining Act
as there was at the time that legislation was originally passed. He has admitted that there is
no practical importance now whatever in retaining those provisions. So we start off with the
fact that there is no importance now in retaining the provision to the effect that an accident in
a coal-mine or a gold-mine is primd facie evidence of negligence on the part of the owner. Now,
Jvhat I wish to point out to the Committee is this : When this legislation to which I am referring—
I am speaking now of the special provisions in the Mining Acts—was first passed in 1874 there
was no Employers” Liability Act, there was no Deaths by Accidents Compensation Act, and there
was 1o Workers’ Cowmpensation Act; and the defence at common law, the defence of *‘ common
employment,”” was available to the employer. That was the position which the miners had to face
prior to the year 1874, and it was in order to remedy that position that this special legislation
was passed. But what is the necessity for that legislation now?—Since then there have been
passed the Deaths by Accidents Cowmpensation Act, the Employers’ Liability Act (which by reason
of later legislation became unnecessary and has been repealed), and that humanitarian measure
the Workers’ Compensation Act, 1908. With regard to the Deaths by Accidents Compensation Act,
I wish the Committee to note that it gives the legal representatives or the dependants, as the case
may be, of a worker who sustains a fatal accident a right of action against the employer in a
case where the accident was caused by negligence for which the employer is liable, and the
amount of damages in such an action is entirely at large, irrespective of the common-law defence
of ‘“common employment.”” The miner can claim under two different sets of legislative pro-
visions, and bas an additional privilege over any other worker. He or his representatives can
claim under the Workers’ Compensation Act or the Deaths by Accidents Compensation Act, or
be can claim under the Mining Acts.. He has retained his privileges under the Mining Acts not-
withstanding the passing of the subsequent Acts.

Mr. Parry: That 1s because of the dangerous nature of his employment?—I do not agree
with that. The fact is that in 1874, when this legislation was first passed, the question of limiting
the amount of compensation was probably not considered or thought of. The object then was to
give a general right of action ‘ < )

In special consideration of the nature of the miners employment?—Oh, no: that is wrong.
Mr. Parry wishes to make out that this right of claiming without any limit was given to the
miners because of the special nature of their employment. That is not the case. At the time
when this right was given to the miners there was no comparison with other workers at all, because
there was then no Workers’ Compensation Act. A comparison between the miners and other
workers did not therefore arise. The object of the Act was simply to give miners the right to
bring an action in case of injury and to claim damages, and the question of limiting the amount
probably was never considered. So that it cannot be said that it was a special privilege given
to the miners because of the dangerous nature of their employment. And the fact that miners
have not been given any special privileges since, as against other workers, shows that it has been
the intention of the Legislature to adopt the common-sense procedure of placing all workers as
far as possible on one and the same footing. The miner now has this right as compared with any
other worker : he has the right, in the event of an accident occurring to him through the negligence
of the mine-owner, or the mine-owner’s employees, to bring an action for damages, without being
limited to a maximum of £500. That is the one privilege or right that the miner has over and
above the rights and privileges of any other worker. Now Mr. .Parry wishes to extend this
privilege by his Bill. As I have explained, this privilege was not given by the Legislature to the
miners as against other workers, and consequently if Mr. Parry or anybody else desires to extend
this privilege of the miners, we are not entitled to say that the miners should be given the extende(‘i
privilege only on the condition that they are brought into line in every respect with other workers?
Are we not now entitled to say that all workers should be included in the same legislation, and
that we should no longer have one Act dealing with miners and another Act dealing with workers
other than miners? I now come to the question of the tribunal, and in that respect Mr. O’Regan
has agreed with me to a certain extent. He admits that it is not fair or reasonable that the
provisions of paragraphs (m) and (n) of section 307 of the Mining Aet should remain; and, gentle-
men, neither it is. The effect of that paragraph, and of all the other paragraphs that operate with
it in the Act. is this: that it gives to the Warden’s Court an exclusive jurisdiction, and it ousts
the jurisdiction of the Supreme Court, in all claims by miners in connection with accldents;
This applies when the miner is claiming damages and. not’ compensation under the Workgrs
Compensation Act, and it applies whether the accident is a fatal accident or not, with one sole
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exception.  The sole exception is that, if it iy a fatal accident, and the claimant is a person other
than the legal representative of the deceased miner then the action has to be brought in the Supreme
Court and not in the Warden’s Court. But for all practical purposes the Committee may take it
that the miners are able to carry their claiws to a special tribunal, and, although I do not say it in
any way offensively, I say that that tribunal is a biased tribunal. It is biased naturally—it is biased
by the very nature of the employment of the assessors, and the fact that the person who is making
the claim is a fellow-worker, perhaps an intimate of their own. The bias way not necessarily be a
couscious bias: it may be a quite unconscious bias. The assessors are part of the Court, and if the
ansessory cone to a certain conclusion the Warden has no power to reverse that conclusion or to give
a judgment of his own. With respect to an ordinary jury, as everybody knows, the panel is a very
farge one, and it cousists both of employers and ewmployees alike, and there is the right of six
challenges on cach side.  When you get a jury in the Supreme Court you get a jury of mixed
ideas, but you do not, and you cannot, by the very nature of things, get that under the Mining
Act in the Warden’s Court. You have a limited panel to begin with. DPractically speaking they
arc all working wminers. And not only that, but cach side is limited to two challerges. And you
also have gold-miners trying inatters affecting coal-miners, while the nature and conditions of
the gold-mining industry are in mahy respeet quite different from those of coal-mining. The
result is therefore that you have a tribunal which Mr. O’Regan himself practically admits is
not satisfactory. Ile has stated candidly that so far as he is concerned b« would be quite agree-
able to the addition of a proviso to section 307 of the Mining Act reading as follows: ‘ Provided
that no claim for compensation or damages in respect of any accident shall be cognisable by the
Warden’s Court.”  Very well, that is one of the amendments 1 ask this Connnittee to make to
the Mining Act, or to insert in the Bills now on the table for consideration. Now I cowme to a
point where Mr. O'Regan and 1 differ. He suys he is preparcd to agree to that ameundment to
section 307, but I go further: I ask that not only should that proviso be inserted iun section 307,
bul that sections 267 and 268 of the Mining Act, and scction 60 of the Coal-mines Act, should
also be repealed.  Section 60 of the Coal-mines Act corresponds to sectious 267 and 268 of the
Mining Act. 1 have already explained to the Committee the reason why these sections are no
longer of any importance, and Mr. O’Regan has candidly admitted that they are no longer of
any importance. He admils that there is no importance now in ~ewrining the provision to the
effect that an accident in a mine is preomd facie evidence of negligence on the part of the owner,
whicli is contained in thesc sections. These sections entitle the miner, in case of an accident
which iy not a fatal accident, to claim any amount he likes, whereas if those sections are cut out
he would be able to claim in such a case not anything he likes, but up to a maximium of £500
or such other maximum as may be provided bv the law for the time being. I believe the maximum
proposced in Mr, Howard’s Bill is £750. 1 may say that I have just been informed by Mr. Pryor.
the secretary of the Employers’ Federation, that the Minister has intimated that he intends
himself to bring down a Bill for the purpose of, among other things, increasing the amount of
compensation, but to what extent of course I do not know. So that if these sections are cut out,
as I ask that they should be cut out, then the miner will be placed in the sane position as any
other worker. All workers would then have equal rights and privileges, and would be entitled
to claim up to a maximum .of £500, or whatever amount may be decided upon by Parliament
from time to time by appropriate legislation. If the Committee is prepared to make recom-
mendations in accordance with my suggestions, then we are quite prepared to agree to the pro-
visions in these Bills,

Mr. O'Regan: They would then be unnecessary?—7Yes, you are quite right. They would
then be unnccessary, hecause the adoptivn of my suggestions would give the miner the right or
privilege proposed to be given him by these Bills.

Mr. Holland : You are referring to the Mining Amendment Bill and the Coal-mines Amend-
ment Bill?—Yes. They are both practically the same. They both stand on the same footing.
At the present time the cmployer, with regard to miners, is placed in a somewhat difficult
position. He can only insure up to £500: that is to say, he can only insure miners up to the
same limit of £500 as he can insure any other worker, whether at common law or in any other
way.
Mr. Parry: That applies to all employers?—VYes, that is my argument. In the case of every
employer the maximum compensation he can insure for is £500, and we want that maximum to
apply to all cinployees. We want to place the miners on the same footing as any other workers.

Myr. Seddon: With respect to the Watterson v. Westport Coal Company case, what do you
suggest with respect to that kind of a case, from your point of view?—If the Committee asks
‘me for a suggestion I should say, repeal those sections I have mentioned and also amend section 307
with respect to the Warden’s Court, and then the position will be precisely the same in regard
to the miners as in regard to any other class of workers, and the position which arose in the
Watterson case could not happen.

And what would be the effect of Mr. Parry’s Bill%—The ecffect would be the same under
Mr. Parry’s Bill so far merely as Watterson’s case is concerned.

Mr. Horn: Do the employers really think that £500 is sufficient for a widow and family, say,
of eight children%—You have not appreciated my point. If the man dies, then the maximum
of £500 does not apply. ) '

Supposing the nian does not die, but is most seriously injured and incapacitated: do you
contend that £500 is adequate compensation ¢—That £500 limitation applies to everybody else.

Well, now, supposing the woman and her children get that £500. Her husband may not
be dead, but he may be very seriously injured and incapacitated. What is going to happen when
that £500 has been paid 7—The same as might happen in any case. Take the case of any worker
that is injured and recovers damages, say, to the extent of £400, and subsequently finds that his
injuries are more serious than he at first thought. Could he claim a further amount? )

Mr. Horn: 1 cannot answer a question of that sort. It is a legal question which might arise
under the Workers’ Compensation Act, and I am uunable to answer it. Of course, you understand
the position %—Well, our experience—the experience of the legal profession—is that often what we
call ““ common-law *’ claims are made which should really be made under the Workers’ Compensa-
tion Act. That kind of thing should not be encouraged. Give the worker compensation by all
means; give the worker damages for negligence by all means; but do not unnecessarily encourage
the bringing of actions for damages higher thau the amount for which compensation should be

paid.
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Do vou appear on behalf of the insurance companies!—No. 1 am appearing on behalf of the
suiployers’ Federation only. [ am in no way appearing for the insurance companies. °
~Mr. MTolland : Does not the Employers’ Federation include the coal-mine owners?
13 0.

Supposing a man who has a wife and family is seriously injured in a coal-mine, and cannot
work any more, is it not necessary in such a case that there should be an unlimited right to claim
damages —Why so in the case of a winer more than in the case of any other worker?

We are not dealing with other workers at the present time.  We are prepared to deal with
the other industries when the iime comes.  There was one case where a man had his spine injured
in a coal-mine. and he was practically incapacitated for life, and in that case there was some
technicality operating which prevented him reeciving adequate damages from the employers

Mr. O Regan s They were only liable for £500.

Mr. Molland : Well, in a case like that, should the liability be borne by the employers, or
by the wife and children of the injured man? What do vou say to that?—I say that reasonable
compensation should be given to the man in respect of his injury.

Then 16 would be a falr thing to allow him to come before a jury and claim dawmages up to
any amount : that would be right and proper —If the damage were caused by some negligence for
which the owner is personallv dircetly responsible that would be right and proper. But if the
accident happens by reason not of any negligence on the part of the owner or of some superior
etnployee, but beeause of negligence on the part of some other employee engaged in the same class
of work as the injured man, then T say that he shiould not be entitled to claim unlimited damages.

Then the iability is to be thrown on the wives and children?%—No. T say that such a man
slionld Liave the right to clain dawages, but no more and no less than any worker in any other
ctmployment.

Because ihe law is inadequate in regard to other workers you consider it would be a fair thing
(o apply that inadequate law to the miners -—My contention is this: First of all, bring all workers
into line, and then if it is considered right and proper that higher compensatiou should be paid
thau at present, let such compensation be paid.  But that should apply to any worker, no matter
what his emplovient may be.  First of all, vou want to briug the law into harmony.

You admit, of course, that when a man who has a wife and fawily is injured for life the
swn of £500 1s altogether too small?—1It certainly is not large.

You adwmit that a sufficient s should be allowed for the maintenance of himself and his
dependants —I quite understand what vou mean. It may be right in theory, but I very much
doubt, whetlier it would work out practically.

Mr. Parry: From vour cvidence. Mr. Myers, T understand that you think that the miners,
in view of the Employers’” Liability Act. the Workers’ Compensation Act, and the other Acts hiaving
Leen passed since 1874, should forgu their special privileges under their own Acis 1—Well, if you
put it that way, I should say Yes. I myself do not like to put it that way. What 1 say is that
all workers should be treated alike, and that the remedy may he to increase the statutory maximumn,

Is it true that the miners are enjoving speeial privileges 9—Certainly.  And you are asking
for the extension of those special privileges for the iucrs at the preseut time by this Bill of vours.

All I am asking for is to preserve the rights enjoyed by miners previous to the Workery’
Compensation Act being passed 7—Oh, no. The object of vour Bill is to place the miners in a
certain respeet on the same footing as other workers, by giving the miners not the saine privileges
which they previously possessed, but a privilege which the Courts of law have leld that they do
not possess, but which all other workers do possess.

Let us go back to the time previous to when the first Workers” Compensation Act came into
existence, with reference to seetions 311 to 313 of the Mining Act dealing with the Wardens’
Courts I—The first Workers' Compensation Act canme into foree in 1900, aud I think that at that
time the coal-miners did not go before that tribunal with respect to claims for damages for
acoidents.  The first Act whiclh [ think gave the Wardens' Courts jurisdiction with respeet to
coal-miners’ claims was passed in (1905, The gold-miners, 1 know, have always had the right
to go to the Warden’s Court, hut not the coal-miners.

Mr. O'Regan: The whole dificulty arose in this way : The Regulation of Mines Act applied
indiseriminately to all miners’ claims up to 1886, when it was repealed and separate Acts were
passed.  Separate Acts were passed for coal-mines, and iines other than coal-mines. In the
Mining Act these sections with respect to the Wardens’ Courts were incorporated from the Regula-
tion of Mines Act. but they were not incorporated in the Coal-mines Act at that time.

Mr. Parry: What is the special privilege the miners are asking for by this amending Bill?
—You arc asking that the winer should have his present rights extended. Under the Workers’
Compensation Act the worker has a right to accept weekly compensation payments, and is not
thereby debarred from bringing an action for damages.  The miner has not that right. The miner,
if he aceepts weekly compensation paviments, cannot afterwards bring an action for damages.
In that respect the miner is in a worse position thav the ordinary worker. You want to improve
the miner’s position Ly giving him a privilege which other workers have and which he has not.

Are not the miners secking to have the full benefits of the Workers’ Compensation Act given
to them. hased upon their privileges hefore the Workers’ Compeusation Act came into force?
No. 1 would put it in this way: it is a matter of contract. [t is similar to a case of contract
at law. 1f vou want to have the benefit of a contract you rust aceept the burden of the contract.
You should not be allowed to take the benefit of a contract without also undertaking the burden.
You say vou want to put the miner into a better position—into the sanic position as an ordinary
worker under the Workers’ Compensation Act; but we sayv that they should not be put into the
better position of taking those bencfits unless they also take the corresponding disadvantage. In
other words, we say that the miner should have the same limitation as any other worker. Do
not think that I am saying that £500 should De the limir: 1 am not saying that; I am not
expressing an opinion with regard to that.  What 1 say is that the miner should be placed in
the same position as any other worker, and that his mayimum should be £5600, or anything higher
than £500 which is decided upon, but the same maximum should apply to all workers.

With respect to vour objection to the assessors of the Warden’s Court. it is not necessary that
they should be cugaged in mining at the time the case is heing heard I—No.

Do you contend that an ordinary jury would he better qualified to deal with such a case than
these assessors who arc practical miners 7—Yes, I would prefer an ordinary jury.

Yes, that
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You contend that the assessors are likely to be biased?—That is only part of the reason.
The fact is that the Warden’s Court is not satisfactory from any point of view. You are dealing
with claims which have to be made in a Court of law, and the first thing is to see that justice is
done. What we are trying to do is to secure what looks like the fairest possible way of seeing
that justice is done.

You say that common-law cases should not be encouraged 9—VYes.

If a miner meets with an accident, and brings an action at common law and fails, can he
then claim compensation under the Workers’ Compensation Act?—I am glad you have mentioned
that. There is a difference between the ordinary worker and the miner, and the difference is
this: an ordinary worker can bring an action in the Supreme Court for damages, and if he fails
the Supreme Court has the jurisdiction, and exercises it, of awarding him compensation under
the Workers’ Compensation Act. The miner has no such right. The miner brings his action in
the Warden’s Court for damages, and, as the Warden’s Court has no power to grant compensation
under the Workers’ Compensation Act, that compensation cannot be granted to him.

If he fails in the Warden’s Court what can he do %—He can do nothing.

Would not this Bill get over that difficulty =—No; my suggestion would, but this Bill wonld
not. The ordinary worker can bring an action for damages at common law in the Supreme Court,
of course, basing his claim upon negligence, and if he fails in that the Supreme Court can still
give him compensation under the Workers’ Compensation Act. So that my suggestion of striking
out the sections already referred to in the Mining Act and Coal-mines Act, and adding the proviso
that I have suggested, would give the miner that right. Of course, what I am asking for is a
compromise, but I am giving as mugh as I am getting.

What about the limit of £500¢—It may be £500 or more.

It is the amount we know now —Yes, but the amount will probably be raised.

Mr. O’Regan: When you commenced your statement, Mr. Myers, you made a reference to
Lord Campbell’s Act. You referred to the right of a dependant to obtain damages under Lord
Campbell’s Act, but you did not, T think, make it clear that that right of action only applies to
the widow or child9—When I used the word ‘‘ dependants’’ T did not mean it in any other sense.

The point I wish to make clear is that Lord Campbell’s Act is not so comprehensive as the
Workers’ Compensation Act ?—That is so. _ :

Under Lord Campbell’s Act, if the worker has been killed by the negligence of a fellow-servant
the amount of damages the widow can claim is not limited to £500 —No.

In other words, the £500-limit only applies where a worker has not been fatally injured?
—Yes.

And where a miner is not fatally injured, but is seriously injured, in a coal-mine or a gold-
mine there is no limitation of £500 by reason of the special provisions of the Mining Act and the
Coal-mines Act #—VYes, that is so.

But the effect of the amendments you proposed would limit the miners’ claims to £500 9—That
is 80; or such other maximum as Parliament may fix.

You do not for a moment suggest to this Committee, Mr. Myers, that the boy I have referred
to, the boy who lost both his legs, would be adequately compensated with £500—TI can only answer
that question in this way: that no amount of money can be adequate compensation for such
injuries.

: T will put the question in another way : whereas that boy can now claim an unlimited amount,
if your amendments arc adopted he would be limited to £500?—That is practically the difference
between us.

Well, if you will agree to abolish the maximum, I will agree to your amendments. My object
is to preserve to the miners the right of unlimited damages which they have in their Acts at the
present time %—Yes, that is the difference.

Can vou tell me how many cases are brought in the Wardens’ Courts 7—I cannot say.

Not more than two or three every year I—If that is so, perhaps I could give you a good reason.

Mr. O’Regan: The difference hetween Mr. Myers and myself is this: the practical position
nowadavs is that the miner can claim unlimited damages under the Mining Acts by reason of the
negligeﬁce of a fellow-servant, and no other class of worker can. I suggest that the common-law
doctrine of the negligence of the fellow-servant should be abolished altogether—that it should
not apply either to the miner or to any other class of worker. .

Mr. Reed: What is the position with regard to insurance? Do not the insurance companies
take over the liability in regard to the payment of damages?

Mr. Myers: 1 understand that the insurance companies will not insure for an unlimited
amount. By the insurance policies they limit their liability to £500, whether under the Workers’
Compensation Act or at common law, and there is a good reason for that. S}lpposmg Parliament
passed Mr. Howard’s Bill, the maximum would then be £750, and every item in the schedule
of the Workers’ Compensation Act would have to be increased correspondingly, and the insurance
companies would then insure up to the higher amount and charge higher premiums; but they
would not in any case insure beyond the limit fixed for the time being by the Workers’ Compensa-
tion Act.

Mr. O’Regan : The position is that the insurance companies take covers up to £500, and any
amount over that the employer has to pay himself.

OPINIONS OF LAW OFFICERS.

Coal-mines Aet, Sectton 60; Mining Aet, Sections 267 and 268.

Tur recent decision of the Supreme Court in the Westport-Stockton Coal Co‘mpa.ny. v. Watterson
(1819 N.Z.L.R. 177) illusirates the imperfections and disadvantages of the existing provisions
as to dwmages or compensation for accidents which are contained in the above sections. It was
decided in that case that an injured miner lost his right to recover damages for the negligence
of the mine-owner under section 60 of the Coal-mines Act by accepting weekly payments of
compensation under the Workers’ Compensation Act. No such acceptance of workers’ compen-
sation has any such cffect upon an action for damages outside the special provisions of the Coal-

mines Act or the Mining Act. .
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) It has heen suggested in consequence of this decision that the above sections should he amended
m order to avoid {his vesult. | strongly reconunend, however, that the sections be wholly
repealed instead of uny attempt being made by amendment to make them workable and intelligiblé.
I do not think that at the present day they serve any useful purpose, having regard to the recent
developments of the law as to workers’ compensation and as to employers’ liability. So far,
indeed, from serving any useful purpose, they are, I think, a mere trap to miners, as illustrated
by the case above mentioned. There seems to be no reason to suppose that miners will not be
adequately protected by the ordinary law as to damages and workers’ compensation—a law which
is found adequate and just in respeet of all otlier cluses of workers.

These sections, indeed, are so badly drafted, and their relationship to the ordinary law as
to damages and compensation is so obsenre, that their retention on the staturc-hook is more
likely to give rise to heedless litigation and injustice than to produce any good result for the
niners,

_Inoother respeets than that which was the subjeci of the above-mentioned Supreme Court
decision these speeial sections are less advantageous to the worker than the general law. For
example. they contain provisions as to damages and compensation being a charge on the mine
and mining plant, and these provisions are much less advantageous than the corresponding
provision contained in scction 41 of the Workers’ Compensation Act, 1908. Similarly, there
Is ho provision in these seetions which corresponds to the provisions of section 46 of the Workers’
Compensation Act enabling a plaintiff, if unsuccessful in his claim for damages, to obtain an
assessment of workers” compensation in the same Court and in the same action.

It may be thought, indeed, that scetion 60 of the Coal-mines Act and the corresponding

sections of the Mining Act provide for miners certain benefit® which they would not have under
the ordinary law and which more than counterbalance the corresponding disadvantages. 1 do
not, however, think that this s so. Tt is true that subsection (1) of section 60 of the Coal-mines
Act provides that an accident oceurring in a mine shall be primd faeie evidence that the accident
was due to the ncgligence of the owner. Apart altogether from any question as to the justice
of such a provision, it is not, I think, of any practical use to a plaintiff. T think that miners
may well be left to the same protection which is afforded to the rest of the community by the
ordinary law as to proofs and preswmptions of negligence.
) It is true also that subseetion (2) of the same scetion gives a right of action for damages for
injury caused by the non-observance of any of the provisions of the Coal-mines Act. I am of
opinion, however, that this would be equally the case if no such provision was contained in the
Act. If, however, there is any doubt on this point, a speeial provision can be cnacted to that
ceffect at the same time that section 60 was repealed as here suggested.

Summing up the matter, therefore, I do not think that it is cither necessary or practicable
to make satisfactory special provisions asx to elaims by miners for compensation or damages. The
existing law as to other occupations seems to me not ouly to be adequate to miners, but in important
respects to confer superior advautages over those conferred by the special provisions to which
I have referrved. '

Joux W. Sarnown, Solicitor-General.

Crown Lnw Office, 19th July, 1918,

Re Sections 267 and 268 of the Mining det, and Section 6O of the Coal-mines Act.

In the recent case of the Westport-Stockton Coal Company «». Watterson (1918, N.Z.L.R.
177) it was decided that an injured miner lost his right to recover damages for the negligence of
the minc-owner under scetion 60 of the Coal-mines Act by accepting weekly payments of com-
pensation under the Workers’” Compensation Act.  This provision is similar to the provision in
section 268 of the Mining Act.  On further consideration of these sections I am of opinion that
they ought to be repealed, becanse as at present they constitute a mere trap to the miners, as is
illustrated by the case T have mentioned. If those sections are repealed, then all miners are
protected by ordinary law as to damages and workers’ compensation, a law which is found
adequate and just in respect of all other classes of workers; and I am of opinion that the miners
will he in a far better position by a repeal of these provisions than they are at present, for the
reasons-—

(1.) That acceptance of worker’s compensation does not prevent the worker from bring-
ing an action for damages,

(2.) The mining provisions as to damages and compensation being a charge on the mine
and mining plant: these provisions are not merely so advantageous as the corre-
sponding provisions contained in scction 41 of the Workers' Compensation Act.
1908,

(3.) Therce is no provision in the scetions in the Mining Acts which corresponds to the
provisions of seciion 46 of the Workers’” Compensation Act enabling a plaintiff
if unsuccessful tn his claim for damages to obtain an assessment of worker’s com-
pensation in the sarmue Court and in the same action. In my opinion (excepting
the Mining Acts) the cxisting law as to workers in other occupations confers
superior advantages over those conferred hy the special provisions of the Mining
Acts.

1 therefore recommend that Mr. Semple’s Bill should not be accepted.

P. S. K. Macassry, Crown Solicitor.
Crown Law Office, Wellington, T1th October, 1914,
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