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Wallis v. Solicitor-General for New Zealand.

Referring to my letters Nos. 1220 of the 1st instant and 1331 of the 8th instant, I beg to
enclose copy of letter which I have addressed to the Right Hon. the Secretary of State for the
Colonies enclosing a copy of your telegraphic communication to me of the 27th April last.

I deemed it right that the important protests made by the Chief Justice and Justices Williams
and Edwards should be brought under the special notice of the Imperial Government.

Previous to sending my letter to the Colonial Office I conferred with Mr. Godlee (of Messrs.
Mackrell and Co.), who assured me that nothing was said by counsel on either side when the case
came before the Privy Council which would justify the harsh and unjust imputations made by
Lord Macnaghten in the judgment delivered by him in this case.

I enclose a few more Press notices relating to the matter.

SIR,—

I have, &c.,
The Right Hon. the Premier, Wellington, New Zealand. W. P. Reevss.

The AGENT-GENERAL to the Right Hon. the SECRETARY oF STATE ror THE COLONIES.
London, 19th May, 1903.
I have the honour to enclose for your information-a copy of a communication telegraphed
to me by the Prime Minister of New Zealand, relative to some observations recently made by
Lord Macnaghten on the Court of Appeal and Executive of New Zealand. The remarks of His
Lordship were contained in the judgment of the Privy Council, delivered by him in the case of
Wallis . The Solicitor-General of New Zealand. In reversing the judgment of the New Zealand
Court of Appeal, Lord Macnaghten took the occasion, in language unhappily too plain to be mis-
understood, to suggest that the Court of Appeal of New Zealand had denied justice to an applicant
at the bidding of the Executive of the colony. Against this imputation both the Prime Minister
and the Chief Justice of New Zealand protest in the strongest way.

I am, it is needless to say, fully aware how undesirable it is to criticize the language or actions
of a judicial officer, and especially one holding the exalted position occupied by Lord Macnaghten ;
but the reflection which he went out of his way to cast upon the judicature and Executive of New
Zealand is not one to be passed over in silence. I say that Lord Macnaghten went out of his way
to make this reflection, because, as far as I can ascertain, no suggestion of deliberate injustice
had been made before him in argument, nor was there a tittle of evidence before the Privy Council
to sustain it.

If weight were generally to be attached to Lord Macnaghten’s imputation, the result would
assuredly be to destroy public confidence in the highest tribunal in the colony : a very lamentable
result. Fortunately, the integrity and independence of the New Zealand Judges is so widely
known, and so implicitly believed in, that the only effect of His Lordship’s words appears to have
been to provoke an expression of just indignation; but this, though satisfactory testimony to the
public confidence in the Court of Appeal of New Zealand, may possibly have a regrettable effect.
Hisherto the colony has been second to none in the respect entertained by it for the Privy Council,
and in the value it has attached to maintaining the connection between its local judicial system
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and the great Imperial tribunal. I can only express a sincere hope that the unmerited words
unfortunately used by Lord Macnaghten may not have the effect of weakening the feeling of
reverence for the Privy Council which has always reflected itself in New Zealand’s conception of
a wise Imperial poliey. I have, &ec.,

The Right Hon. Joseph Chamberlain, Colonial Office, S.W. W. P. Rereves.

TeLEGrRAM from the Right Hon. the PREMIER oF NEW ZEALAND to the AGENT-GENERAL.
Wellington, New Zealand, 27th April, 1903.
Srricrures passed by Privy Council on the New Zealand Court of Appeal in the Porirua case
have caused so much indignation in this colony that I am sending you, for as wide publication as
possible, the following précis of the pronouncements recently made by the Chief Justice and Justices
Williams and Edwards :—
Porirua Appeal and the Privy Council.

In the recent case of Wallis versus Solicitor-General of New Zealand, the Privy Council in
effect stated that the Court of Appeal of New Zealand denied the appellants justice and degraded
its dignity and independence by subserviency to the Executive Govermment.

These charges, never, at any rate, made in New Zealand against its highest Court, have
provoked much general excitement and indignation; and the Chief Justice, Sir Robert Stout, at
the Court of Appeal on Saturday last, delivered a masterly and exhaustive refutation of their
Lordships’ aspersions. He pointed out that he would not be credited with any personal resent-
ment, since he was not one of the Judges who tried the appeal in question; and, moreover, such
view as he had expressed as one of the Judges of first instance was expressly approved by the
Privy Council. He then proceeded to take the Privy Council judgment passage by passage, and
in a survey of the facts, law, and history of the whole case, he showed how complete has been the
Privy Council’s ignorance of our legal procedure and our statute law. This survey occupies six
columns of the newspapers, but the following are a few of the points made: First, the Privy
Council makes the cardinal blunder of assuming that the Maoris could dispose of their lands; but
Royal Charter and Instructions of 1846, issued by authority of 9 and 10 Viet., ¢. 103, as well as
three New Zealand statutes, clearly prohibited the disposition of even Maoris’ occupancy titles.
Second, the Privy Council shows its ignorance of the fact that the title was in the Crown, that
only by a grant could the Bishop in question obtain the land, and that the Crown was for the
foregoing reasons a donor. Third, the charge of misconduct made by the Privy Council against
our Solicitor-General was made in ignorance of the fact that by our procedure the Solicitor-
General, being defendant, had a right to show in any suit to settle a scheme that the land had
reverted to the donor and was not a bequest of general charity. Fourth, the amendment in the
pleadings asked by the Solicitor-General, which the Privy Council so severely condemn, was made
by the Court with the conseut of both parties. Fifth, the Privy Council rely in aid of its con-
clusion upon a Maori war where a war never existed, and also on the absence in England of
Bishop Selwyn, when in fact the Bishop did not leave New Zealand for nine years after he had
given up the trust. Sixth, the colonial Court in this case is charged with grave misconduct,
although this alleged misconduct consists only in following its own numerous precedents extending
beyond 1847, and which are treated unquestioningly by the Courts and legal profession as settled
law. Seventh, the Court did not, as the Privy Council declares, decline jurisdietion, but determined
that the land had reverted to the Crown.

The Chief Justice then, in proof of the Privy Council’s ignorance of our laws, gives a geries of
blunders they have made, most of thém in recent years, in deciding other New Zealand appeals.
One case, that of Plimmer’s, is cited in which the Privy Couneil, in ignorance of a colonial statute
of 1854 expressly forbidding the making of a certain class of contract, decided that such a contract
could be made.

Sir Robert Stout’s observations conclude in these words : ¢ The matter is really a serious one.
A great Imperial judicial tribunal, sitting in the capital of the Empire dispensing justice even to the
meanest of British subjects in the uttermost parts of the earth, is a great and noble ideal; but, if
that tribunal is not acquainted with what they are called upon to interpret or administer, they
may unconsciously become the worker of injustice, and, if such should unfortunately happen, that
Imperial spirit which is the true bond of union amongst His Majesty's subjects must be weakened.
At present we in New Zealand, as far as the Privy Council is concerned, are in an unfortunate
position ; it has shown that it knows not our statutes, our conveyancing terms, or our history.
What the remedy may be or can be for such a state of things is not at present within my province
to suggest.”

Egprotest from Mr. Justice Williams, who presided when the appeal was heard here, was read
by the Chief Justice. He also showed how erroneous were the grounds, fact, history, and statute
law on which the Privy Council had proceeded, and his protest concluded as follows: ¢ The
Judges in New Zealand were exposed to a public opinion as vigilant and a criticism as keen as the
Judges in England. No suggestion of the kind such as contained in their Lordships’ judgment
had ever been made here, and it had been reserved for four strangers sitting fourteen thousand
miles away to make them.”  Mr. Justice Edwards algo delivered a vigorous protest, stating that
while the charges made were baseless, they nevertheless were so grave that if they had been true
the Judges who constituted the Court would deserve immediate removal from office.

There was a large attendance of the Bar, and, at the conclusion of the Judges’ observations,
the oldest member of the profession stated to the Court that the whole profession wished to join
in the protests just delivered. The leading counsel for Bishop Wallis, who succeeded in the Privy
Council, has also declared in the public Press that the attack made by the Privy Council on our

Court of Appeal was abominable.
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JunemeNnT oF THE Lorps oF THE Jupician CommiTTeE OF THE Privy Councit on the Appeal
of FrEDpERICK WaALLIs anD OrHERs v. His MaseEsTy’s SornicITOR-GENERAL FOR THE
Corony oF NEw Zearanp, from the Court of Appeal of New Zealand. Delivered 10th
February, 1903.

Present at the Hearing: Lord Macnaghten, Lord Lindley, Sir Ford North, Sir Arthur Wilson.
Delivered by Lord Maenaghten.

Tais is an appeal by persons claiming to be trustees of a certain charitable endowment in New
Zealand against an order of the Court of Appeal of that colony. The order appealed from was
made at the instance of the Crown on the occasion of an application by the trustees asking for the
approval of a scheme for the administration of the charity.

The effect of the order was to pronounce the endowment null and void from its very com-
meneement, and to discharge the trustees from all active duties in connection with it, declaring
the charity property to have become the property of the Crown, but leaving it still in the hands of
the trustees, and for the time being at least apparently derelict.

So far as the evidence goes, there can be no dispute about the facts. The documents relating
to the formation of the charity are on record. The earliest of those documents in point of date,
and the most important, is an instrument not under seal, which, in accordance with the legal
phraseology in use in the colony, is described in a subsequent Crown grant as a ‘deed” of
cession. It is in fact a letter addressed to Bir George Grey, the Governor of New Zealand,
by certain Native chiefs and leading men among the Maoris, who were then in possession of
lands called Whitireia, in the Distriet of Porirua, near the south-western extremity of the northern

island. The body of the letter is in the following terms :—
¢ FrieND, GOvERNOR GREY,— ““ Otaki, 16th August, 1848.

¢ Greeting.—1It is a perfect consenting on our part that Whitireia shall be given up to the
Bishop for a college. We give it up not merely as a place for the Bishop for the time being, but
in continuation for those Bishops who shall follow and fill up his place to the end, that religion
or faith in Christ may grow, and that it may be, as it were, & shelter against uncertain storms—that
is, against the evils of this world. This is the full and final giving-up of that place as a college for
the Bishop of the Church of England.”

It is in evidence that some of the donors, and those the leading men amongst them, were con-
verts to Christianity who had been educated under the superintendence of the Right Rev. George
Augustus Selwyn, then Bishop of New Zealand, at St. John’s College, Auckland. That college,
founded by the Bishop and named after his own college at Cambridge, was established for the
purpose of providing religious edncation, industrial training, and instruction in the English
language for Her late Majesty’s subjects of all races, and of children of poor and destitute persons
being inhabitants of islands in the South Pacific. 1t was a flourishing institution and regarded
as a powerful factor in the civilisation of the country. The Bishop, as is well known, had acquired
an extraordinary influence in New Zealand. His striking personality, his devotion to his Master's
service, and his zeal for the welfare of the Maori race, had produced a profound impression on the
Native mind. It cannot be doubted that it was the object of the donors, so far as in them lay, to
imitate the Bishop’s example, and to make some provision towards the establishment of an institu-
tion like the Auckland College near their own homes, in the south of the island. The cession is in
terms an absolute, unqualified, and unconditional dedication to charity, the general purpose or end
of which is declared to be ¢ that religion or faith in Christ may grow.”

The Government at the time warmly commended the action of the Native donors. The
answer to their letter has not been put in evidence, but its tenor may be gathered from the
following minute, dated the 7th October, 1848, and signed by the Lieutenant-Governor, which is
printed in the record :—

¢ Acknowledge this and say that I shall have much pleasure in sanctioning this giving up
a portion of their reserves at Porirua for the benevolent and useful purpose of founding a college,
and that I will communicate their offsr to the Lord Bishop. Such laudable and generous conduct
will be made known.in England, and cannot fail of insuring the commendation of all good men, and
the Queen will rejoice in seeing her Maori subjects setting so good an example to the Europeans.
When they wish, I will send over a surveyor that they may indicate the quantity and boundaries
of the land they wish to transfer to the Bishop, that a plan may be made and the arrangement
completed. « K. EYrE, Lieutenant-Governor.”

The Governor, it will be observed, sanctioned the proposed cession and undertook to give effect
to it without attempting to make any stipulation, condition, or reservation of any sort or kind.
Asg the law then stood, under the Treaty of Waitangi the chiefs and tribes of New Zealand and the
respective families and individuals thereof were guaranteed in the exclusive and undisturbed
possession of their lands as long as they desired to possess them, and they were also entitled to
dispose of their lands as they pleased, subject ouly to a right of pre-emption in the Crown. It was
not until 1852 that it was made unlawful for any person other than Her Majesty to acquire
or accept land from the Natives (15 and 16 Vict., c. 72, 5. 72). The founders of the charity there-
fore were the Native donors. Al shat was of value came from them. The transfer to the Bishop
was their doing. When the Government had once sanctioned their gifi, nothing remained to be
done but to demarcate the land, and place on record the fact that the Crown had waived its right
of pre-emption. That might have been effected in various ways. The course adopted was to issue
a Crown grant. That, perhaps, was the simplest way, though the Crown had no beneficial interest
to pass. After all, it was only a question of conveyancing, as to which the Native owners were
very possibly not consulted.

In accordance with the Governor’s suggestion, the land intended to be included in the cession
was marked out and surveyed. It was found o comprise about 500 acres. On the 28th December,



A—9. 4

1850, the arrangement was completed by the issue of a Crowu grant with a plan annexed. The
Crown grant contained the following introductory recitals :—
*“ Whereas a school is about to be established at Porirua under the superintendence of the
Bishop of New Zealand, for the education of children of our subjects of all races, and of
children of other poor and destitute persons being inhabitants of islands in the Pacific Ocean:
And whereas it would promote the objects of the said institution to set apart a certain piece or
parcel of land in the neighbourhood thereof for the use and towards the maintenance and support
of the same, which piece or parcel of land has by a deed from the Natives been ceded for the sup-
port of the said school.”

The grant was expressed to be made to Bishop Selwyn, to hold to him and his successors “ in
trust nevertheless to and for the use and towards the maintenance of the said school so long as
religious education, industrial training, and instruction in the English language shall be given to
the youth educated therein or maintained thereat.”

In the year 1859, under the provisions of * The Bishop of New Zealand Trusts Act, 1858,”
Bishop Selwyn conveyed the charity land to certain trustees nominated by the General Synod of
the Church in New Zealand in communion with the established Church of England. The present
appellants are the successors in the trust,

The land at the date of the cession was rough land covered with scrub, and apparently difficult
of access. In order to improve it and make it available for pastoral purposes (the only use to
which it could have been put at the time), Bishop Selwyn spent out of his own moneys a sum
of about £200, which is said to have been more than the then value of the land.

No school or college has as yet been erected on the land or in the neighbourhood of it. The
land has been let from time to time as grazing-land, and the trustees have invested and accumu-
lated the rents and profits.

In 1897 the accumulations amounted to a sum exceeding £6,000. The land had increased in
value, but owing to the falling-off of the Native population the neighbourhood had become unsuited
for the purpose of a school or college such as that contemplated by the original donors. In these
circumstances the General Synod of the Church resolved that an application should be made to
the Court for directions as to the administration of the charity. In the first instance the trustees
communicated with the Law Officers of the Crown, sending them a copy of a proposed statement
of claim and draft scheme.

The office of Attornev-General was then vacant. The matter came before the Solicitor-
General. After a delay of three months he returned an unsatisfactory answer. He said that
Ministers desired to consult Parliament on the general subject of such ftrusts during the coming
session, and that he was therefore precluded from approving the proposed scheme. He suggested
that the trustees should defer proceeding further for the present, adding, by way of encouragement
or warning, that ¢ the position now taken by the Government’ was *“ not necessarily hostile”’ to
the interests which the trustees represented.

In deference to the suggestions of the Solicitor- General, the trustees waited until the end of
the session, and then, as nothing had been done in Parhament they applied to the Court for the
approval of the proposed scheme.

The Solicitor-General, in the absence of the Attorney-General, was made a party. He put in
a defence. In his defence he took a line which must seem somewhat strange to those who are
familiar with the administration of charitable trusts in this country. It is the province of the
Crown as parens patrie to enforce the execution of charitable trusts, and it has always been
recognised as the duty of the Law Officers of the Crown to intervene for the purpose of protecting
charities and affording advice and assistance to the Court in the administration of charitable trusts.
The Solicitor-General, however, adopted a very different course. He seems to have thought it not
inconsistent with the traditions of his high office to attack a charity, which it was primd facie his
duty to protect. He suggested that the Crown was or might be entitled to the property. In the
event of hig failing on that point, which was the principal ground of his defence, he submitted
a scheme in which the original trusts of the charity were apparently ignored altogether,

The case came on to be heard before the Chief Justice, Sir James Prendergast. That learned
Judge rejected the Solicitor-General’s contention that the endowment had reverted to the Crown,
and declined to allow an amendment proposed at the hearing by which it was sought to impeach
the validity of the Crown grant. He decided, with more hesitation than the case seems to have
required, that the general purpose of the foundation was charity, and that the doctrine of cy-prés
was applicable. He did not, however, approve the scheme proposed by the trustees, as he
thought it was not shown by the evidence before him that it was impossible for them to establish
a useful schocl in the neighbourhood with the funds at their disposal. At the same time he
thought it clear that the trustees were right in their objection to the scheme proposed by the
Solicitor-General. 1In these circumstances he regserved the matter for further consideration.

The case was afterwards brought up on further consideration before the present Chief Justice,
Sir Robert Stout, and Edwards, J. Evidence was adduced which satisfied the Court that it would
be a waste of the trust moneys to erect a school at Porirua. A fresh scheme was proposed and
adopted, with some modifications to which the trustees assented. The Bolicitor-General renewed
his objections, but the Court held that it was bound by the decree made on the original hearing.

The Solicitor-General then appealed to the Court of Appeal upon the following grounds :—

¢ 1. That the funds and lands have reverted to the Crown, either absolutely or as trustee,
upon a failure of the objects and purposes of the Crown grant, and are not subject to administra-
tion by or under direction of the Court cy-prés.

“ 9, That no general charitable purpose existed or is proved, either in the Native donors or
the Crown, but only a purpose of creating a specific school at a specific site, and the funds and
lands are therefore not subject to administration by or under direction of the Court cy-prés.”

The learned Judges of the Court of Appeal allowed the appeal and entered judgment for the
Solicitor-General. They did not, however, adopt or even notice either of the grounds pub forward
by the Solicitor-General. They were of opinion, they said, that the land and money had become
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the property of the Crown for two reasons: In the first place, they thought *“ the grant had become
void on the ground that it sufficiently appeared from the evidence that Her Majesty was deceived
in her grant.”” In the second place, assuming that a school satisfying the terms of the grant had
been ab one time established, they held that the duration of the trust must have come to an end,
because the trust was only to last ** so long as religious education, industrial training, and instruction
in the English language should be given to the youth educated therein or maintained thereat.”

Now, as it is common ground that no school was ever established at or in the neighbourhood
of Porirua, it would seem to follow that the occasion on which the trust, according to the con-
struction placed on the grant by the Court of Appeal, was to cease and determine never arose
and never could have arisen. It appears therefore hardly necessary to consider the second
ground on which the Court of Appeal determined the case in favour of the Crown. It was not
pressed ab their Lordships’ bar. The learned counsel for the respondent were in much the same
difficulty in attempting to support the first ground upon which the Court of Appeal relied. There,
too, the Court had recourse to an assumption which has no basis in fact. What evidence is
there that the Crown was deceived ? Absolutely none. The evidence is entirely the other way.
The Governor undertook to complete the arrangement proposed by the Native donors as soon as
he received their letter. He did not even wait to communicate with Bishop Selwyn. It is not
suggested that he communicated on the subject with anybody else.

Now, it would be absurd to found a charge of misrepresentation on the letter of the Native
donors. But, if the Native donors were innocent, with whom is the blame to rest? The
evidence which the Court of Appeal said was sufficient to prove misrepresentation was discovered
by them in the introductory recitals of the Crown grant. But the grant is not a deed inter partes.
The statements in it are the statements of the Crown. The statement that a school was ¢ about
to be established at Porirua ' is just as consistent with an intention on the part of the Governor
to establish the school by the aid of public money, or an expectation on his part that the
announcement in England of the generosity of the Native donors, coupled with the approval of
Her Majesty, would bring in ample funds for the object in view, as it is with the supposition of
representations made to the Governor by some unknown persons interested in procuring this
grant from the Crown. If the representative of Her Majesty was unduly sanguine; if he did
think that the hopes and aspirations of the Native donors would attain a speedy consummation,
that is no ground for suggesting that the Crown was deceived. And, indeed, expectations which
may now seem to have been over-sanguine, or even unfounded, might not improbably have been
tulfilled if it bad not been for the Maori war and the removal of Bishop Selwyn to an English see
before the war was finished.

After all, what does the statement in question come to? The Crown grant says that a
“school is about to be established at Porirua.” That does not imply that the school was to be
established within any fixed and definite period of time. The Governor must have known the
circumstances as well as anybody. He knew that, so far, nothing whatever had been contributed
toward the establishment of this school but a piece or parcel of land for the present wholly
unprofitable. How could he have been deceived into thinking that the school was to be established
in the immediate future? Suppose some one at his elbow, with more sense and foresight than he
seems to be credited with, had pointed out with effect that many hindrances might arise—that
there might be a Native war, that the Bishop might be removed, and that the school might not be
established for fifty or even one hundred years—would that have altered the action of the Go-
vernor? It might have modified the language of the grant. It might perhaps have led to the
omission of the word ¢ about,” or to the substitution of the expression « intended to be,” for the
words “about to be,” or to the adoption of some other phrase not obnoxious to hypereriticism.
But the substance of the transaction would not have been altered. The attitude of the Governor
would have remained just the same. What the Governor was looking to when he welcomed the
offer of the Native donors was not the immediate establishment of a school, but the effect that the
action of the Natives would produce in the colony and, above all, in England. Why should the
Court attribute to a Government of the past more than childlike simplicity, in order that the
Government of to-day may confiscate and appropriate property which never belonged to the Crown,
and which the Crown encouraged the rightful possessors to dedicate to charity ?

The learned counsel for the respondent, feeling that they could not support the judgment of
the Court of Appeal on either of the reasons assigned, fell back on the argument suggested by the
Solicitor-General, that there was no general purpose of charity, but only an intention to erect ¢ a
specific school on a specified site.” But thab is a very narrow view of the transaction, at variance,
in their Lordships’ opinion, with the express terms of the gift, and opposed to principles laid down
in recognised authorities such as The Attorney-General v. The Bishop of Chester (1 B.C.C. 444),
and The Incorporated Society v. Price (1 J. and L. 498). Counsel also dwelt on the length of time
which has elapsed sinece the date of the original gift without anything having been done in the
way of establishing the proposed school. But it is well settled, ag stated in Tudor’s ¢« Charitable
Trusts”’ (3rd ed., p. 53), that where there is an immediate gift for charitable purposes the gift is not
rendered invalid by the fact that the particular application directed cannot immediately take effect
or will not of necssity take effect within any definite limit of time, and may never take effect at
all. In support of this proposition the learned writer cites a number of authorities, the latest of
which is Chamberlayne v. Brockett (8 Ch. 206) before Lord Seiborne, L.C.

So far their Lordships have treated the case as if the order under appeal had been made on
a proper application and in a suit properly constituted. In fact, however, the application was
entirely irregular, and the suit was not one in which such an order as that obtained by the Solicitor-
General ought to have been made. It is contrary to the established practice of the Court to
permit a defendant to an action for the administration of the trusts of a settlement, not void on the
face of it, to impeach the settlement in his defence to that action. If he thinks he has a case for
setting aside the settlement, or having it declared null and void, he must attack it openly and
directly in an action or counterclaim in which he comes forward as plaintiff. Any other course
would be inconvenient, embarrassing, and unfair. - The present case affords a good illustration of
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the propriety of the rule. The Solicitor-General declined his proper duty and refused to bring an
information. The trustees were compelled to come forward as plaintiffs. The Solicitor-General
put in a defence. He submitted that the Crown might be entitled. ‘

The cagse of the Crown was launched in a half-hearted fashion. The point was suggested
rather ag a difficulty in the way of administration than as a claim to property. In argument before
the late Chief Justice, the Solicitor-General seems to have become rather bolder, but his contention
was disregarded. Then he appealed to the Court of Appeal, asserting that property of which the
Crown was never possessed had reverted to the Crown. But the validity of the charitable trust
was not in issue in the suit. There could be no issue in that suit between the Crown and the
charity. There was no evidence adduced on behalf of the Crown. There was no one put forward
by the Crown who could be cross-examined on behalf of the charity. The Native donors, whose
claim would at any rate be superior to that of the Crown, and whose interest is alternately magni-
fied and ignored by the Solicitor-Geeneral, were not represented either directly or indirectly. Then
on the hearing of the appeal the Solicitor-General applied for and obtained leave to amend his
defence. A formal order for the amendment was afterwards obtained on the ground that such
amendment was necessary ‘“ to more clearly define the ground of defence of the Crown.” But
the amendment only made the confusion worse. It was a medley of allegations incapable of proof,
and statements derogatory to the Court. But the Court accepted it and treated it with extreme
deference. The learned Judges intimate pretty plainly that, if they had not been able to find
satisfactory reasons for deciding in favour of the Crown, the amendment would of itself have
prevented their making an order in favour of the trustees. The amendment divides itself into two
parts. Inthe first place, it asserts that the Crown has come under some undefined and undisclosed
obligations to the Natives. The Court seems to think that this assertion must place the Court in
a considerable difficulty. Why? Why should a Court which acts on evidence and not on surmise
or loose suggestions pay any attention to an assertion which, if true, could not have been proved
at that stage of the proceedings, and which the evidence in the cause shows to have been purely
imaginary ? According to the evidence, the only obligation which the Crown undertook was to
waive its right of pre-emption.

The view of the Court of Appeal is to be found in a passage towards the end of their judgment,
which runs thus: ‘¢ What the original rights of the Native owners were, what the bargain was
between the Natives and the Crown when the Natives ceded the land, it would be difficult if not
impossible for this Court to inquire into, even if it were clear that it had jurisdiction to do so.”
Their Lordships are unable to follow this observation. The land was part of the Native reserves,
as appears from the Government minute of the 7th October, 1848. At the date of the cession to
Bishop Selwyn the rights of the Natives in their reserves depended solely on the Treaty of
Waitangi. There is not in the evidence the slightest trace of any cession to the Crown or of any
bargain between the Crown and the Native donors. Of course, if the Crown comes forward as
plaintiff the transaction may assume a different complexion. There may be in existence evidence
which has not yet been disclosed. But if the Crown seeks to recover property and oust the
present possessors, it must make out its case just like any other litigant. All material allegations
must be proved or admitted. Allegations unsupported go for nothing. Notwithstanding the
doubts expressed by the Court of Appeal, it is perfectly clear that the Court has jurisdiction to
deal with a claim to property made on behalf of the Crown when properly brought forward. It
has no right to decline jurisdiction, still less has it a right to stay its hand at the instance of a
claimant who may present a case, into which it may be difficult if not impossible for the Court to
inquire, even though that claimant be the Crown. The second part of the amendment, to which
also the Court seemed disposed to yield, is more extraordinary still. It asserts that the Executive

Government has determined . . . that any departure from the precise terms of the grant by
the application cy-prés of the . . . land and funds without the assent of the Parliament of
the colony would contravene the terms of the . . . cession, and be a breach of the trust
thereby confided in the Crown.” ¢ We see great difficulty,” say the learned Judges, ‘“in holding

that in such circumstances the Court eould or ought to interfere.” The proposition advanced on
behalf of the Crown is certainly not flattering to the dignity or the independence of the highest
Court in New Zealand, or even to the intelligence of the Parliament. What has the Court to do
with the Executive ?  Where there is a suit properly constituted and ripe for decision, why should
justice be denied or delayed at the bidding of the Executive? Why should the Executive Govern-
ment take upon itseif to instruct the Court in the discharge of its proper functions? Surely it is
for the Court, not for the Executive, to determine what is a breach of trust. Then, again, what
has the Court to do with the prospective action of Parliament, as shadowed forth by the Hxecutive?
No one disputes the paramount authority of the Legislature. Within certain limits it is omnipo-
tent. But why should it be suggested that Parliament will act better if it acts in the dark, and
without allowing the Court to declare and define the rights with which it may be asked to deal?
The present Chief Justice, who was not a party to the judgment of the Court of Appeal, took a
truer view of the situation, when he said that the approval of a scheme could not ““in any way
hamper either the Government or the Parliament in dealing with this trust.”

In the opinion of their Lordships the respondent has been wrong in every step from first to
last. Their Lordships wiil therefore humbly advise His Majesty that the order of the Court of
Appeal should be discharged, except as to the direction therein contained for payment of the costs
of the trustees; that any costs paid under that order to the Solicitor-General should be returned ;
that this appeal should be allowed with costs, to be paid by the respondent, and that the trustees
should be at liberty to retain any extra costs incurred by them, as between solicitor and client, out
of the trust funds in their hands.
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