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No. 1912. Copt C.
In the Supreme Court of New Zealand, *)

Otago and Southland District. )
In Banco.

Between James McKenzie and AVilliam Cain, trading under the firm or style of
" James McKenzie aud C0.," Plaintiffs,

and
James Alexander Robertson Menzies, sued as Superintendent of the Pro-
vince of Southland, Defendant.
Tuesday, the twenty-third day of May, 1865.

Upon hearing, Mr. Prendergast, of counsel for the above-nameddefendent, and upon read-
ing the two several affidavits of John Robert Cuthbertson respectively sworn herein on the
twelfth and thirteenth days of April last; the two several affidavits of Gibson Kirke Turton,
respectively sworn herein on the fifteenth day of April aforesaid, and the 22nd day of May in-
stant, the affidavit of John Parkin Taylor, sworr. herein on the nineteenth day of April aforesaid,
and the affidavit of James McKenzie, sworn herein on the 2ith day of April aforesaid, together
with the exhibits annexed to the said affidavits: It is ordered that the plaintiffs, upon notice of
this rule to be given to them or their solicitors, do shew cause to this honourable Court, on Tues-
day the thirtiethday of May instant, why the alias writ offieri facias, issued herein on the
seventh day of April aforesaid, and all proceedings thereunder, had, and taken, should notbe set
aside, with costs, upon the grounds :—1. That a writ of execution docsnot lie against the Superintendent of a Province when

sued in his official capacity.
2. That under a writ offieri facias issued against the Superintendent of a Province,

exofficio, no property is subject to seizure ; and in the meantime, and until this Court
shall otherwiseorder^ let all proceedings herein be stayed.

Upon the motion of Mr. Prendergast.
By the Court,

L. S. Eobt. Chapman,
Seal of the Court. Registrar.

Copy D.
CAPTAIN EI/LES XO THE SHEBIFF OP SOUTHLAND.

M'Kenzie and another v. Menzies, Superintendent.

Slß,— Superintendent's Office, Southland, 20th December, 1564.
I have the honor to inform you that the property of which you have this day takenpos-

session by your bailiffs undera writ offieri facias issued out of the Supreme Coiirt of New Zea-
land in this cause, was with all the other property of the ProvincialGovernment of Southland on
(lie twenty-second day of November last, by deed assigned and transfered to her Majesty the
Queen, her successors, and assigns, and possession of the saidproperty was on the twenty-second
day of November givento me on behalf of her Majesty, and further take notice that such deed
of assignment was dulyregistered in the Supreme Court Office, Invercargill, on the 10th day of
December current. The fact of your having taken possession of this property will be forthwith
communicated to the General Government who will doubtless take such steps for the protection
of this property as they think fit.

I have, Ac.,
A. J. Elles,

To the Sheriff" of the District of Southland. Colonial Sub-Treasurer.
Memo.—The letter referred to from the Superintendent was to the sameeffect.

L. P.

counsel's opinion,

m'kenzie v. menzies.

I think the Sheriff has acted upon a mistaken view of his duty, in circumstances of consi-
derable difficulty. AVhcn he found the goods seizedout of his custody, his proper course was to
have applied to the Court for attachments against the wrongdoers, and the Court would have
protected its own officer (Cooper v. Asprey, 8, Law T., W.S., p. 355, 28., May, 1863). The
goods were in the custody of the law, and any person meddling with them would have been
liable to attachment. No attachment against the Sheriff would have, issued under the circum-
stances, for refusing to Bell. The Sheriff is not bound to sell under circumstances which render
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