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in order that such instructions in relation thereto, may be issued for my guidance, as your Grace may
judgeto be necessary and expedient.

I have ike,
G. Grey.

His Grace the Duke of Newcastle, KG.

Enclosure to No. 5.

The opinionof the Attorney-General is requested on the following point:—What legalright the Governmenthas to makeroads through lands over 'which the Native Title has
not been extinguished? Can they take possession of the land actually required for the road, with
completelegalright so to do ?

This question is put in general terms; but the position of the Governmenton this point with
reference to theblock of Native Land at Taranaki, lying between the Omataand TatarairnakaBlocks is
theparticular object to be ascertained at the present moment.

Also, what legal right the Governmenthas to take similarlandfor permanent military positions, or
otherpurposes of defence?

Alfred Domett.
22nd November, 1862.

OPINION OF THE ATTOBNEY-GENEEAL.

These questionscannot be answered by reference to ordinaryrules of Law. Land over which the
NativeTitle is not extinguished, cannot be dealt with as Waste Lands of the Crown or PrivateLands,
with a viewto the formation ofRoads or the maintenance of Militarypositions. In GreatBritain, as in
all civilized countries, there are special laws providing for these exigencies of Government. In this
Colony, provision is made for the same objects m the various General and Provincial Laws and Regula-
tions relating to Waste Lands, and in local Acts relating to Highways, &c. But these Laws and
Regulations do not affect Land over which the Native Title is not extinguished. By the Treaty of
Waitangi the Crown guaranteedto the Natives their territorialpossessions ; the Natives on their part
ceding to the Crown the Sovereignty. The powerof the GeneralAssembly, under the Constitution Act
to legislate in respect of the Waste Lands does not arise, until the land has been ceded to the Crown
by the Natives.

But, in my opinion,the right of passage through a country, and ex necessitate,the right of using and
constructing all the ordinarymeans of passage, such as Roads, Bridges, &c, is an essential condition of
Sovereignty. It belongs to and is exercised in fact by all Sovereign Powers. Property is heldby
privatepersons subject to this and other conditions of a like kind. It is a power constantlyexercised
by our own Legislatures which, for this purpose, are the Sovereign Power.

But as regards NativeLands, (until theybecome subject to thepower of the GeneralAssembly by
cession to the Crown,) the Crown is in my opinion the sole Sovereign Power. And whetherwe consider,
(as is sometimes done) the lands of the Natives as properly lands of the Crown,subject to theoccupational
right of the Natives, or as Lands over which the Natives hold private Property rights, by a kind of
allodialtenure ; in eitherpoint ofview, the Crown as Sovereign, by virtue of what is termedits Eminent
Domain, has in my opinion the right of making roads through such lands, in order to enable it to
exercise its functions of Sovereignty.

It is scarcely necessary to consider the question of possible damage to private property. The
Government,of course,only proposes to carry roads through uncultivated Land. If a possible case of
damage should arise, it will bo one for compensation.

The same principle, in my opinion,governs the question as to landrequired forpurposes of Military
protection or defence.

I donot find any express authority on these questions, which are out of ordinary course, but see
VattelBook 1. cap : 20 Sec : 112 etseq:

Book 2. cap : 9 Sec : 180.
Book 3. cap : 10 Sec: 183, 184.

Henet Sewell.
November 22nd, 1862.

No. 5.

No. 6;

copy of DESPATCH fbom goveenoe sie geoege geey, k.c.b., to his geace the duke of

NEWCASTLE, E.G.

Government House,
Auckland, 6th February, 1863.

My Lord Duke,—
Upon the 31st of December last, Despatch, No. 132, Ireported to your Grace that I had

received informationthat a plot had been formedby some of the Natives of the Waikato District for
the destruction of theEuropean out-settlers. Subsequently the Governmentreceived two letters, one
from theNorth of this Island, theother fromPort Nicholson, its extreme South jioint,bothdatedthe
13th December, stating that informationhad beenreceived at each of those places, of thisplot, which
was a very general one and had extensiveramifications. The act that was to cause the breaking out
of this plot was the entrance of a steamer into the Waikato river.
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