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RELATIVE TO THE

LEGALITY OF THE NEW PBOVINCES ACT, 1858-

No. 1.
copt op a DESPATCH from his gbace the dukb of Newcastle to governor sir oeorok

GKE1, K.C.B.

Downing Street,
10th August, 1861.Sir,— Governor Gore Browne in his Despatch of the 29th November last, No. 124, forwarded, in

compliance with a Resolution of the House of Representatives, a Case which they were desirousshould
lie submitted for the opinion of the Law Officers of the Crown, having reference to the legality of the
" New Zealand New Provinces Act" of 1858.

I accordingly caused the Case to be referred to the Law Officers, and I now transmit to you for
your own information, and for that of your Responsible Advisers, a copy of a letter received in reply,
from which it will be seen that the Law Officers wereof opinion that the General Assembly had not
the power to constitute new Provinces.

As the Act in question was one of much value and importance, and as great confusion would be
caused in the Colony by impeaching the proceedings which had taken place under itsauthority, I came
to the conclusion that an Act of Parliament ought at once to be passed, to establish the validity botli
of the local Act and all that had been done under it, and at the same time, to give power to the local
Legislature to constitute new Provinces in future.

The Act received Her Majesty's assent on the 11th ultimo, and a copy of it is herewith forwarded
to you.

I have, &c,
Governor Sir George Grey, K.C.B,, Newcastle.

&c., &c, &c.

Enclosure 1 in No. 1.
THE LAW OFFICERS TO THE DUKE OF NEWCASTLE.

Lincoln's Inn,
March 11th, 1861.

My Lord Duke,—We are honored with your Grace's commands, signified in Sir Frederick Rogers' letter of
the 4th March instant, in which he stated that he was directedby your Grace to transmit to us the
accompanying "case," which had been preparedby a Select Committee of the House of Represen-
tatives of New Zealand, together with other documents having reference to the legality of th«
"New Provinces Act of 3 858," and requesting that we would favor your Grace with our opinion

on the questions set forth in those Papers.
In obedience to your Grace's commands, we have attentively considered the Papers trans-

mitted to us, and beg leave to Report—
That by the Constitution Act, 15th and lGth Victoria, c. 72, s. 69, the GeneralAssembly had

oxpross power to constitute New Provinces in NewZealand, and to alter the boundariesofexisting
Provinces. But the fact of the repeal of this 69th section by the 20th and 21st Victoria, c. 53,
and also the exemptionby the same Act of sects. 3 and 18 of 15thand 16th Victoria, c. 72, from the
power of the General Assembly, prove conclusivelythat the General Assembly no longer has the
power to constitute New Provinces, and for that purpose to alter existing Provinces. It follows,
therefore, that the Act of Assembly of 21st August, 1858, no far as it attempts to create NewPro-
vinces by carving them out of existing Provinces, is ultra vires, and at variance with the exist-
ing Imperial Statutes.
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It is impossibleto sustain this Act of the Assembly by the doctriue of "inherent power."
No inherent power can enable the Assembly to do anything which is inconsistent with, and

therefore forbidden by an Imperial Statute. The Act of Assembly of August, 1858, is, in effect,
a repeal of the 3rd and 18th sections of the Constitution Act.

Nor can the power of the Assembly "to repeal, alter, and suspend" the provisions of the
Constitution Act be appealedto ; for, by the Act of 20th and 21st Victoria, c. 53, sect. 3 and 18
of the 15th and Kith Victoria, are exemptedfrom the operationof this power.

The powers of the General Assemblyare powers delegatedto them by the Constitution Acts,
and cannot be exercised, save in conformity with the two Imperial Statutes.

These observationsare, in effect, an answer to the whole of the questionswhich are drawnout
in detail in the " Case" transmitted from New Zealand ; but, for fear of misapprehension,wo pro-
ceed to answer these questions seriatim.

The first question must be answered in thenegative; the second in the affirmative; the third,
fourth, and fifth questions must be answered in the negative.

To the sixth questiou the answer is. that the "New Provinces Act," was in excess of the
powers given to the General Assembly.

To the seventh question the answer is, that there is no longer a power of constituting New
Provinces, if the doing so involves the alteration of existing Provinces.

To the eighth questiou we answer that, by the 3rd section of the Act of loth and 16th Vic-
toria, the Provincial Council is to consist of nine members, and the Superintendent is distinctfrom
the Council; but, if by the New Provinces Act, the Superintendentis made an additionalmember
of the Council, the Council will consist of ten and not of nine members; and, if the Superintendent
is not added, but chosen from among the Council, then the Council will be reduced to eight mem-
bers, and wiil not consist of nine. Iv any way, the New Provinces Act interferes with, and alters,
the composition of the Council, or the relative position of the Superintendentand the Council, but
which the Legislature of New Zealand had no power to do.

To the ninth question the answer is, that, in our opinion, theProvinces of ilawkc's Bay and
Marlborough are not lawfully constituted.

We are, &c,
Eiciiard Betiiell,
William Atiierton.

His Grace the Duke ofNewcastle, K. G.,
&c, &C, &c.

Enclosure 2 in No. 1.

An Act to declare the validity of an Act passed by the General Assembly of New Zealand,
intituled an Act to provide for the Establishment of new Provinces in New Zealand
[11th July, 18G1.]

WnEREAS by an Act of the Session holden in thefifteenth andsixteenth years of Her Majesty, intituled" An Act to grant a Representative Constitution to the Colony of New Zealand," it w.is provided thatcertain Provinces therein mentioned should be established in the said Colony, and that in every suchProvince there should be a Provincial Council, and that there should be in the said Colony a GeneralAssembly competent t3 make laws tor the Peace, Order, ami good Government of the sarasj and bythe sixty-ninth section of the said Act it wai further provided that it should be lawful for the saidGeneral Assembly to constitute new Provinces in the said Colony, and to appoint the number ofMembers of which the Provincial Councils thereofshould consist, and to alter the Boundaries of anyProvinces for the time being existing, provided always that any Bill for any of the saidpurposes shouldbe reserved for the signification of Her M ij sv's pleasure thereon: And whisreas by an Act of tlieSession holden in the twentieth and twenty-first years of Her Majesty, intituled "An Act to amendair
" Act for grafting a Representative Constitution to the Colony of New Zealand," it was enacted thatthe sixty-ninth section of the said first-recited Act should be repealed, and that it should be lawful for
the said General Assemby to alter, suspend, or repeal all or any of tlie provisions of tho said Act,except the third section, andcertain others therein specified: And whereas the said General Assemblyby Ml Act passed in a Session holden in ths twenty-first and twenty-second years of Her Majestyintituled "An Act to provide for the Establishment of new Provinces in New Zealand," did autl'i->ris';
the Governor of the said Colony to establishsuch new Proviuces in manner therein mentioned, andthe said Governor didestablishcertainnew Provinces accordingly: And wiiehkas doubts are entertainedwhether it was competent to the said General Assembly to make such provision, and to the saidGovernor to establish such new Provinces as aforesaid, and it is expedient that such doubts should beset at rest: And whkkkas it is also expedient that the said General Assembly should ba at liberty toalter part of the third section nt ths hereinbefore first recited Act of Parliament, as follows:—Ist. It shall be lawful for the said General Assembly, by any Act or Acts to be by them fromtime to time passed, or for the Officer Administering the Government of New Zealand, actiiv underauthority of any such Act or Acts, 10 constitute new Provinces in New Zealand, and to direct andappoint the number of Members of which the Provincial Councils of such Provinces shall consist, andto alter the Boundaries of any Provinces for the time being existing in New Zealand.
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2nd. It sliall be lawful for the said General Assembly to alter, suspend, or repeal so much of the
thir.l section of the hertin-beforefirst-recited Act of Pailiament as provides that the Provincial Council
in each of the Provinces thereby established shall consist of such numberof Members, not being le^s than
nine, as the Governor shall by Proclamation appoint.

3rd. The herein-beforerecited Act passed by the said General Assembly, and all Acts, matters,
or things done under and in pursuance of authority created or given or expressed to be created or given
by the same Act, shall be, and shall be deemed to have been from the passing or doing thereof,as valid
and effectual for all purposes whatever as such Acts, matters, or things might or wouldhave been if at
the timeof the passing of the same Act by the said General Assembly this Act ofParliament had been
in force.

4th. The provisions of the two herein-beforerecited Acts of Parliament as altered by this Act
shall apply to all Provinces at any time existing- in New Zealand, in like manner and under the same
conditions as the same apply to the Provinces established by the hereinbefore first-recited Act of
Parliament.

Case for Opinion referred to in the above.

The attention of the. Law Officers of the Crown is requested to the following Sections of the New
Zealand Constitution Act, 15 and 16 Vie, cap. 72, viz:—The Sections 2 to 31 inclusive, especially to the 2nd, 3rd, and 18th, and also to Section 69.

In pursuance of the powers vested in the Governor by Section 2, Sir George Grey, the then
Governor of the Colony, issued a Proclamation dated 28th February, 1853, fixing the boundaries of
the six Provinces named in, and established by the 2nd Section of the Constitution Act

And under the powers'of Section sby another Proclamation of the sth March, 1853, he
constituted Electoral Districts, &c, for those Provinces.

Copies of such Proclamationsare herewith. An outline map of the Colony is also herewith,
shewing, in a general way, the Provincial divisions with the respective Electoral Districts as fixed by
Sir George Grey's Proclamations.

It will appear from such maps, that feir George Grey's Provincial Division exhausted the two
principal Islands, the Northern and Middle Islands, leaving Stewart's Island, the smallest, without any
Provincial Constitution.

The attention of the Law Officers of the Crown is further requested to the New Zealand
Constitution Amendment Act, 20 and 21 Vie, cap. 53.

By the first Section of that Act, Section 69 of the Constitution Act is repealed. By the second
clause, power is given to the General Assembly by an Act or Acts from time to time to alter, repeal,
or suspend any of the provisions of the Constitution Act, except certainspecified provisions, including
Sections 3 and 18 in particular.

On the 2!st August, 1858, an Act was passed by the General Assembly of New Zealand,
intituled " An Act to provide for the establishment of New Provinces in New Zealand:" it was duly
transmitted to the Imperial Government for allowance, and has been left to its operation; a copy of the
Act is herewith.

In pursuance of such last mentioned Act, two new Provinces, viz., Marlborough (within the
original limits of Nelson,) and Hawke's Bay ("within the original limitsof theProvince of Wellington,)
havebeen establishedby the Governor upon the petition of the requisite number of Electors, &c,
according to the conditions prescribed by the Act.

Copies of the Order in Couueil establishing such new Provinces, and also establishing the Electoral
Districts for the same, are also herewith.

An outline map of the Colony is herewith, shewing the alterations so effected in the boundaries of
Provinces and of Provincial Electoral Districts.

The original Provinces with theirrespective boundaries and Electoral Districts having been fixed
by the 2nd Section of the Constitution Act, and Sir George Grey's Proclamation of the 28th February,
and the sth March 185"J; and the 69th Section of Constitution Act having beenrepealed previous to the
Constitution of any new Provinces, the power to constitute new Provinces and new Electoral Districts,
and to alter the boundaries of the original Provinces, and of the original ElectoralDistricts, rests either
in some inherent power in the Legislature, or on the power given by the Constitution Amendment
Act, to repeal, alter, and suspend the provisions of the Constitution Act, and the questions are:—

Ist. Has the General Assembly of New Zealand any inherent power to create New Provinces,
Provincial Legislatures, and Electoral Districts, or is the power of the General Assembly so to create
merely a power delegated to them by the Constitution Act, and only to be exercised in conformity
with the terms of that Act of the Imperial Legislature?

2nd. Does therepeal of Section 69 of the Constitution Act by the Constitution Amendment Act,
take away the power originally conferred by Section 69 on the General Assembly, of creating New
Provinces, and if not, on what grounds?

3rd. If, notwithstandingthe repeal of Section 69 of the Constitution Act, the General Assembly
lias still the power of creating New Provinces and New Provincial Legislatures, can they, by an Act
of Assembly, vest that power, eitherunconditionally or subject to the fulfilment of certain conditions,
in the Governor,or any other person?

4th. Does the power given by Section 2 of the Constitution Amendment Act, torepeal, alter, and
suspend the provisions of the Constitution Act, (Section 69 of the Constitution Acthaving beenrepealed
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by Clause 1 of the Constitution Amendment Act,) empower the General Assembly to create New
Provinces?

sth. Can the powers given by the Constitution Amendment Act, of repeal, alteration, and
suspension of the provisions of the Constitution Act be exercised inferentially by passing over-riding
Acts, or must that power be exercised directly and expresslyas an alteration, suspension, or repeal of
certain specified provisions of the Constitution Act, and has the New Provinces Act in fact repealed,
altered, and suspended the Constitution Act as regards the Original Provinces and their boundaries
and Electoral Districts?

6th. Was the passing of the " New Provinces Act, 1858," generally consistent with the power*
conferred on the General Assembly by the Constitution and Constitution AmendmentActs?

7th. Adverting to the 3rd and 18th Sections of the Constitution Act, (which are exceptedfrom
the operation of the Constitution Amendment Act,) the question arises whether (he repeal of the G9th
Section of the Act has or has not taken away from the Legislature itself the power of constituting
New Provinces?

Bth. Adverting to the 3rd and 18th Sections, by which it is made essential, without power of
alteration, that there shall be a Superintendent, and a Provincial Council consisting of not less than
nine members, and that the Superintendent shall make laws, &0., with the advice, &c, ofhis Provincial
Council;

And also having reference to the 90i, 10th, 11th, and 12th Sections of the Constitution Act, and
generally to the scope and intention of that Act;—

A further question arises—whether the 11th Section of the New Provinces Act, by which tha
Superintendent is made eligible as a memherof the Council and the Speaker thereof, is consistent with
the Constitution Aot; and whether the functions of the two offices of Superintendent and Member of
a Provincial Council are or are not incompatible?

9th. Generally, the opinion of the Law Officers of the Crown is requested as to whether tha
conditions of the " New Provinces Act, 1858," being assumed as complied with in the caseof Hawke'i
Bay and Marlborough, these Provinces are lawfully constituted?

No. 2.
SECOND CASE FOR OPINION PROPOSED! BY MR. SEWEIX,

Auckland, 22nd Nov., 1861.

The Act of the Imperial Parliament declaring the validity of the New Provinces Act,
has removed the doubt as to the power of the General Assembly to constituteKew Provinces,b.ut
it has not removedall the questions arising upon the Colonial Act.

We have now to read the Constitution Act as if it had originally contained the Ist and 2nd
sections of the New Imperial Act.

The first section declares that "it shall be lawful for the GeneralAssembly by an Act or
Acts to be by them from time to timepassed, or for the Officer Administeringthe Government of
New Zealand, acting under the authority of any such Act or Acts to constitute New Provinces, to
appoint the numberof members of which the Provincial Council of such Province shall consist,
and to alter theBoundaries of any Provinces for the time being existing iv the Colony."

The second section authorizes the GeneralAssembly to alter, suspend, or repeal so much of
the third section of the Constitution Act as provides that the Provincial Government shall consist
ofnot less than nine members,

This is the extent to which the Constitution Act is expressly altered by the new Act.
Then by the 3rd section of the New Provincial Act all things done under it, are declared

to be as valid as if the new Act had been in force at the time of thepassing of the NewProvince*
Act.

And then, further, by the 4th Section of the newAct. all the provisions of the Constitution
Act and the Constitution Amendment Act, as altered by the newAct are declared to be appli-
cable to all Provinces for the time being existing in the Colony, in the same manner as if they had
been establishedby the ConstitutionAct.

It is clear that the power is now restored to the General Assembly of constituting New
Proviuces, &c. It is also clear that they may authorize the Officer Administering the Government
to constitute suchProvinces, &c.

It is also clear that the number of members of a Provincial Council need notbe limited to
nine.

But reading this (in connection with the Constitution AmendmentAct) as the law when the
New Provinces Act was passed, it is not equally clear that such last-mentioned Act would have
been or is now to be considered a due execution of the Legislativepower so vested in the General
Assembly: if not, it may now be necessary to supplement the Imperial legislation by some Act of
the General Assembly under its new powers in order to validate the constitution of the New
Provinces..

Upon this point I suggest that the further opinion of the Law Officers of the Crown in Eng-
land should be taken as a guide to Ministers, and with a view to their proposing to the General
Assembly the requisite measures to meet the case. Itwill be obviously wrongto leave the question
in uncertainty.

,KU" /F,JiIMi

1
New Previncet Validity j
Act. (Imperial.)

OPINION OF THE LAW ADVISERS OF THE CROWN6
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The intention of Parliament (by the newAct) would seem to be to vest in the Legislature of
the Colony the power from time to time, to constitute such New Provinces specifically as shall
appear to it expedient ; the Legislature in each succeeding Session being made the Judge as to
the particular emergencyrequiring the erection of a new Province. This power is to be used
from time to time. Can the Legislature by any Act of its own deprive itself of such power or
erect a permanent machinery for creating New Provinces withoutreference to itself?

Further, the Act provides thatNewProvinces maybe constitutedby the Officer Administering
the Government acting under authority of any such Act or Acts, intending thereby, as I conceive,
to enable the Legislature to devolve upon the Governor, for the timebeing, Ministerialfunctions as
regards the constitution of any new Provinces, but not so as to pass away from themselves the
Legislative direction of determining, when and under what condition, such newProvinces shall be
established. Do not the words, " Acting under authority of any such Act or Acts," limit the
Governor's functions to Ministerial Acts, in pursuance of Acts to be from time to time passed for
constituting new Provinces ?

But theNew Provinces Act has established apermanent self-acting machinery by which new
Provinces are to be practically constituted by the jointaction ofa certain proportion of the elec-
tors of districts, in conjunction with the Governor, without reference to the Legislature Is this in
accordance with the Act of the ImperialParliament, which provides that new Provinces shall be
constituted " by the General Assembly by any Act or Acts to be from timeto time passed by them
or by the Officer Administering the Government acting under the authority of any such Act or
Acts."

Again, Parliament having vested in the General Assembly, or the Governor, acting under
their authority, the power of constituting new Provinces, has that powerbeen duly executed by
placing it practically in three-fifths of the electors of a district, subject to certain fixed conditions,
the Governor'spower being merely Ministerial, the Act obliging him to give effect to such action
of the electors ?

The Provinces which have been created under the New Provinces Act, have in fact been
created only in obedience to and in performance of the Ministerial functions so vested iv the
Governor, not in the exercise of any discretion on the part either of the Legislature or the
Governor.

A variety of incidentalquestions occur.—
The New Provinces Act of the General Assembly makes ihe Superintendenteligible as a Member

of Council. I understand the Law Officers in England to have given their opinion that this is not
consistent with the 3, 9, 10, 11, 12, and 18 Sections of the Constitution Act, the two offices of Super-
intendent and Provincial Council being incompatible. If so, will not this invalidate the Constitution
of new Provinces?

The Law Officers are, I understand, of opinion that the powers given by the Constitution Amend-
ment Act to repeal, alter and suspend certain provisions of the Constitution Act cannot be exercised
inferentially by passing over riding Acts, but must be exercised directly and expressly.

The New Provinces Act does not exercise thatpowerpassim inferentially, and not directly and
expressly. Does the new Act remedy that defect? This is an important question as affecting other
Acts of the General Assembly.

The effect of the 4th Clause of the new Imperial Act is not clear. It enacts that the provisions
of the Constitution and Constitution Amendment Acts as altered by this Act, shall apply to all Pro-
vinces at any time existing in New Zealand in like manner and under the same conditions as the same
apply to the Provinces originally established by the first Constitution Act.

Is the effect of this, to make the provisions of the Constitution Act (altered originally by the Ist
and 2nd Sections of the new Act) applicableto all Provinces in New Zealand, new as well as old? Or
does it validatethe various departures from the Constitution Act made by the New Provinces Act ?
e.g. The Constitution provides that the Superintendent of a Province shall be elected by the body of
electors; the New Provinces Act provides that, as regards the new Provinces, the Superintendent shall
be elected by the Provincial Council. How is this discrepancy to be reconciled?

The 13th Clause of the Constitution Act (unalterable) gives to the Superintendent and the
Provincial Council the power to make and ordain Laws and Ordinances.

The 28th Clause (unalterable)provides that whenever any Bill shall have been assented to by the
Superintendent as aforesaid, the Superintendent shall forthwith transmit to t'ne Governor an authentic
copy thereof.

The 29th Clause (unalterable) empowers the Governor within three months af:er any Bill has
been received by him after its original transmission as enjoined by the 28th Clause (also unalterable)
to disallow it.

The 13th Clause of the New Provinces Act enables a Bill to be twice presented to and received
by the Governor, and declares the limit of three months to commence from the date of the second
receipt.

That Clause also declares in regard to any such Bill that it shall be lawful for the Governor " to

" make such amendments therein as lie may think needful and expedient, and to return such Bill with
" the amendments to the Superintendent, whose duty it shall be to transmit the Bill and amendments
"to the Provincial Council, and the consideration of such amendments by such Counc.l shall take

" place in such convenient manner as the Council shall think fit; and on the Bill being again presented
" to the Governor,either amended or not, it shall be lawful for the Governor at any time within three
" months after he shall have received the same, to signify his pleasure thereon."
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In this clause no provision is made for the consideration of, and concurrencein these amendments
by the Superintendent; a new element is introduced, viz., the Governor, into the Legislation of the
Provinces—but the Constitution Act (unalterable in this respect) vests the legislative power in the
Superintendent and Provincial Council. It also appears to over ride thepower of the -uperintendent
altogether, whose concurrence in the Governor's amendments is not made essential.

Is the 13thclause of the New Provinces Act an infringement of the unalterable clauses, quoted
above, of the Constitution Act ? And, if so, how will that .-iffect the validity of the New Provinces
Act? In particular, could the General Assembly make the Governor a direct party to Provincial
Legislation by enabling him to propose amendments to Provincial Bills ? Could they exclude, or have
they in fact excluded the Superintendent from taking part in the consideration of amendments so
proposed. Could they extend the time within which the Governor's power of allowance or disallowance
should be exercised, beyond three months from the first receipt of the Bills?

Hekrt Sewell.
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